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THES1S ABSTRACT

RN A

This thesis analyzes the legality of nuclear weapons P

W,

employment under international humanitarian law. Factual
background data is given on present strategic and tactical
nuclear arsenals; nuclear war strategies; targeting categories;
and principle effects of nuclear weapons, including types of
nuclear explosions and combined effects of multiple nuclear
detonations, including the potential for environmental disaster.

The legal framework is then set forth: the scurces of
humanitarian law (law of war); basic principles of humanitarian
law (military necessity, humanity, proportionality, unnecessary
suffering, and indiscriminate weapons); sanctions for violations
of humanitarian norms; the impact of modern warfare; and a
summary of views on the application of humanitarian norms
to nuclear weapons.

A tripartite analysis of the legality of nuclear weapons use
is then made using express international treaty limitations,
implied treaty limitations, and limitations from customary
humanitarian norms. Pro and con arguments are examined in each

area.

The thesis concludes that express treaty limitations on
nuclear weapons do not inhibit probable military uses; impiied
treaty limitations are questionable; but customary norms legally
apply to nuclear weapons and limit lawrul uses, =xcept in the

case ot reprisals. Specitic contextual situations for nuclear

[}

weapons use are then examined. Further conclusions are: nucitLear

weapons could be lawtully used against non-urtan military
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targets, both strategic and tacticai, and against urban targets
in reprisal for prior nuclear attacks on cities, but even lawtul
uses could lead to disproportionate, and therefore illegal,
results, especially given the probability of escalatory responses
and the problem of unintended, but widespread environmental
impacts.
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INTRODUCTION

This thesis will examine the legality ot empioying
nuclear weapons in international conflicts under the
international humanitarian laws of coercion controt. The
importance of the subject should be seit-evident: nuclear
weapons threaten the very existence of the human race
and the planet Earth.

No less an authority than Andrei Sakharov, the noted
Soviet physicist who was the "father" of the Soviet hydrogen
bomb and winner of the 1975 Nobel Peace prize, has concluded
that all-out nuclear war "would mean the destruction ot
contemporary civilization, hurl man back centuries, cause
the death of hundreds of millions or billions of people,
and, with a certain degree of probability, would cause man
to be destroyed as a biological species and could even
cause the annihilation of life on earth." 1

In order to properly analyze the legality of employing

nuclear weapons under international humanitarian law, it

will be necessary to first establish the factual framework
within which the legal analysis is to be made. Legal

rules do not exist in a vacuum. They exist and are applied
only In discrete factual settings. This thesis will,

therefore, first examine present nuclear armaments levels,

the nuclear war-fighting strategies of the United States and

1. Shakharov, The Danger of Thermonuclear War, 61

Foreign Aff. 1001, 1006 (1983).
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the Soviet Union, and the potential effects of nuclear
weapons employments,.

Atter establishing the requiszite factual framework, the
iegal rramework for the analysis will be set rorth. This
will consist ot a brief examination of the nature, sources,
and content of the international humanitarian law of
coercion control as it exists within the broader context of
international law as a whole,

These factual and legal frameworks will then be applied
in examining both customary and conventional internationat
humanitarian coercion control norms to assess what legal

constraints, if any, limit the use of nuclear weapons.

In addition to establishing the existence or nonaxistence

of legal limitations on nuclear weapons, the probable
effectuality of any purported legal limitations will be
carefully analyzed from a real-world perspective. This is

a prerequisite step in any logical inquiry which hopes to
reach sound recommendations for future international legal
initiatives that might be taken to reduce the nuclear
threat facing humanity, as this thesis will attempt to do.
The ability of international humanitarian norms to
prevent or limit the use of nuclear weapons in the midst ot
an actual conflict may well determine the future survival of
mankind. For this reason, a thorough exploration of the
legality of nuclear weapons employment under the interna-

tional humanitarian law is vitaliy important.
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SECTION I
FACTUAL FRAMEWORK FOR ANALYSIS

A. Present Nuclear Arsenals

The nuclear arsenals of the United States and the
Soviet Union now number approximately 50,000 nuclear
weapons of all types, with Britain, France, and the People’s
Republic of China possessing some 1400 more. 2 Throughout
this thesis the term "nuclear" will be used to refer to
both atomic (fission) and thermonuclear (fusion) weapons.
Existing nuclear weapons contain a total estimated explosive
force equivalent to between 15,000 to 20,000 mezatons tone
miliion tons) of TNT. 3

As staggering as these aggregate numbers are standing

alone, one scholar describes the current nuclear inventory
{in termsg most individuals can more easily understand as
being equivalent to some 1,600,000 Hiroshimas. 4 Another
source states that this force level is equal to approxi-
mately 19 billion tons of TNT, or more than 5,000 times the

explosive power of all the munitions detonated in the Second

2. E.g., Int’]l Inst. for Strategic Studies, The Military
Balance 1986-1987, at 200-11, 222 ((1%986) [hereinafter
[1851; J. Turner & Stockholm Int’] Peace Research Inst.,
Arms in the ’'80s, at 89-91, 94 (1985)(hereinatfter Turnerl:
0. Greene, . Percival, and . Ridge, Nuclear Winter 10
(1985)[hereinafter Greenel.

3. E.g., J. Schell, The Fate of The Earth 3 (1882);

H. Willens, The Trimtab Factor 45 (1884); Sagan, Nuclear
War and Climatic Catastrophe, 62 Foreign Aff. 252, 260
(1983).

4, J. Schell, supra note 3, at 3.
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World War (which equalled only three megatons, including the
atomic bombings at Hiroshima and Nagasaki). 5

The explosive force carried on just one U.S. Poseidon
ballistic missile submarine is estimated to equal three
World War [I’s, or enough to destroy some 200 Soviet
cities, while a newer U.5. Trident submarine with 24
missiles carries nuclear firepower equal to eight times
that of World War 1, or "enough to destroy every major
city in the northern hemisphere.” 6

The current world total of nuclear firepower aquates

roughly to between three to four tons ot explosive force for
every man, woman, and child on earth. One analyst has

further graphically illustrated the present armaments levels

by stating that "[(ilf an explosion equivalent to one

Hiroshima bomb went off every hour, twenty-four hours a day,

seven days a week, it would take almost 115 years to

detonate all of the nuclear explosives presently stockpiled

Al

—_

by the two superpowers." 7

Since 1945, the nuclear weapons industry in the United

States has produced some 60,000 nuclear warheads. 8 It

praoduces nuclear weapons at a current rate of tive per day,

5. H. Willens, supra note 3, at frontispiece ("Nuclear
Weapons Chart"). See appendix A.

6. 1d.

-

7. Bates, The Medical and Ecological Effects of Nuclear
War, 28 McGill L.J. 719 (1883).

8. Wash. Post, Apr. 23, 1987, at Al10, col. 1.
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at an annual! cost of over seven billion dollars. Due to
the retirement of older warheads, however, the overall U.S.

nuclear inventory has not grown in the Jast half decade. 3

i

L]

v r

Given that the Soviet nuclear weapons inventory is of

[

similar size, its nuclear warhead production is presumably

rerec

equivalent to that of the United States.
1. Strategic Nuclear Weapons

Examining the nuclear arsenals in more detail, nuclear
weapons can be analytically.divided into two general
categories: strategic and theater/tactical. Strategic
nuclear weapons are those carried on delivery systems which
have intercontinental range. This is generally defined as
ranges greater than 5,500 kilometers. 10

i a. The United States

A recent unciassified source estimates that the United
' States has some 12,3846 strategic weapons. 11 These are
carried on intercontinental bomber aircratt, land-based
intercontinental ballistic missiles, and intercontinenta)

ballistic missile-launching submarines. 12

1d.
10. E.g., [158, supra note 2, at 207.

11. Id. at 222. See appendix B. See also, Turner, supra

note 2, at 89 (giving a somewhat higher estimate ot 13, 743
as of 1985).

12. 1d. at 200-01. See also, P. Rodger, A Guide to
Nuclear Weapons (1984)(for a detailed description of each
type of nuclear weapon system and its characteristics)y.
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U.S. strategic missiles vary considerabiy in the numbe
of warheads they carry and the size of those warheads. For
example, on land-based missii=s, "Minuteman [[" carries one
warhead of 1-2 megatons; "Minuteman [I[[" carries thres
warheads of 170 or 335 kilotons each; and the new "Peace-
keeper"” hosts ter 335 kiloton warheads. American sea-based
strategic missiles have eight or ten warheads otf either 40
or 100 kilotons and are carried on submarines which have
either 16 or 24 missiles. 13

American strategic bombers, the B-52 and B-1l, carry
free-tall gravity bombs in the one megaton range, along
with air-lJaunched cruise missiies (ALCM) and short-ranze
attack missiles (SRAM) with 200 and 170 kiloton warheads,
respectively. 14

The approximate ratios of these delivery systems and
their corresponding warheads in the U.S. strategic inventor

are 17 percent bombers carrying 33 percent ot U.3. s+trat

g

w1

f

nuciear weapons, 30 percent submarines with 48 percent o1

the warheads, and 53 percent land-based missiies which <-arry

19 percent ot the American strategic nuclear arms. 15

13.  1d.

la. 1d., at 20t. Cf. Turner, supra note 2, a*® 89 n.a
tgiving bomber-borne nuclear weapons as including tive
different types of bombs with yields of seventy kiiz*zns o
nine megatons).

15. Turner, supra note 2, at 33; 1[5S, supra note ., at
l22. See appendix C.
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b. The Soviet Union

The USSR currently is caid to have deployed some
10,718 strategic nuclear weapons. 15 The Zoviets use
delivery systems similar to those of the United States, but
with a much heavier dependence on land-based missiles.

The approximate make-up of the Soviet strategic nuclear
forces’ delivery systems and warheads is 11 percent bombers
carrying only 7 percent of the strategic nuclear warheads,
37 percent submarine-launched ballistic missiles witn

27 percent of the warheads, and 52 percent intercontinentail

land-based missiles with some 66 percent ot ZSoviet

n

trategic
weapons., 17 Soviet land-based strategic misciles carry
from one to ten warheads, with each warhead having between
100 kiloton to one megaton explosive yields. Soviet
sea-based strategic missiles have one to six warheads, with
yielids also of 100 kilotons up to one megaton. Russian
strategic bombers carry gravity bombs with yieids or tive,
twenty, and fitty megatons, along with air-launched :zruise
missiles having warheads of either 250 kiictons or one

megaton. 18

16. 1SS, supra note 2, at 222. See appendix B. Compare
Turner, supra note 2, at 89 (who estimates the Soviet stra-
tegic stockpile may consist of between 9,13, to 9,198
warheads, as of 1985, using low and high estimates of weapon
systems load capabilities, including reloads’.

17. Turner, supra note 2, at 33; [!S5SS, supra note ., at
222. See appendix C.
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c. Others

Three other countries with significant strategic
nuclear forces are Great Britain, France, and the Peaple’s
Republiic of China. Thece states are estimated to have
approximately 686, 514, and 251-321 nuclear warheads in
their Inventories, respectively, including both strategic
and theater/tacticail nuclear systems. 18
AN Theater/Tactical Nuclear Weapons

Theater and tactical nuclear weapons include all
delivery systems with ranges less than 5,500 kilometers.
Theater weapons are intermediate-range (2,400-5,500 km) and
medium-range (800-2,400 km) systems, such as missiles and
aircraft, which can strike throughout a theater of war,
such as Central Europe might become. By comparison,
tactical nuclear weapons are intended for use on a particu-
lar battiefield. Tactical weapons are defined, generally,
as those with ranges under 800 kilometers. 20
a. The United States

The United States is estimated to have more than 11,000
theater and tactical nuclear weapons in its present inven-
tory. £1 These warheads are delivered by a variety of
platforms, including land-based and sea-based tactical

aircraft, short to intermediate range ballistic missiles,

19, Turner, supra note 2, at 94. See appendix D.
20. See, e.g., [1SS, supra note 2, at 207 n.a.

21, Turner, supra note 2, at 90. See appendix E.
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cruise missiles, artillery, mines, and depth charges. The
yields of these warheads vary from 0.01-15 kilotons in
land mines and 0.1-12 kilotons in artillery shells up tc
1.45 megatons in free-fall bombs, with most in the 1-100

kiloton range. 22

b. The Soviet Union

RN

The Soviet theater/tactical nuclear arsenal is said to

> v w
P
LI

number approximately 13,800 weapons. 23 Delivery systems
include a similar variety of platforms as those of the
United States, including aircraft, missiles, artillery,
cruise missiles, and anti-submarine missiles and torpedoes.
Warhead yields vary from 1-4 kilotons up to one megaton. 24
B. Nuclear War Strategies

In analyzing the legality of nuclear weapons employment
under international humanitarian law, it is helpful to at
least briefly summarize the principle strategic theories
under which nuclear weapons might be employed.
1. U.S. Nuclear Strategies
a. Massive Retaliation

American military strategy for using nuclear weapons
has undergone significant evolution since 1945, with the

first fully articulated nuclear strategy, the policy of

"massive retaliation", being put forth by the Eisenhower

22. 1d.
23. 1d., at 91. See appendix F.
24, 1d.
3
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administration in 19854, 25 Under this doctrine, given a
vast superiority in nuclear arms vis a vis the Soviet Union,
the United States declared its intention to respond to
Soviet conventionally-armed aggression anywhere in the world
by using nuclear strikes against the Soviet homeland. Zzo
b. Mutual Assured Destruction

Rapid Soviet weapons developments, especially of the
hydrogen bomb and intercontinental ballistic missiles,
quickly decreased the deterrent effect of the massive
retaliation policy by changing the strategic nuclear
balance to one of mutual] threat. Cor.sequently, American
nuclear policy changed to one of "mutual assured destruc-
tion"™ (MAD) under the Kennedy administration, together with
a strategy of "controlled" or "flexible" response in which
threats could be met with appropriate conventional or
nuclear forces. 27

These concurrent policies sought to reduce the risk of

.

25, See, e.g., D. Snow, The Nuclear Future 1-34 (18983)
(which provides an excellent summary of and commentary upon
the evolution of U.S. and Soviet strategic doctrines). ©See
also, Rowen, The Evolution of Strategic Nuclear Doctrine, in
Strategic Thought in the Nuclear Age 131 (L. Martin ed.
1979); Richelison, Population Targeting and US Strategic
Doctrine, 8 J. of Strategic Stud. 5-21 (1985).

26. D. Snow, supra note 22, at 3. See also Richelson,
supra note 25 (giving specifics of U.S. strategic nuclear
plans and targets; for example, FLEETWOOD, the 1948 war
plan, called for 133 nuclear weapons to be dropped aon

70 Soviet cities, with eight targeted on and intended to
destroy 40 square miles of Moscow).

27. Id., at 6-12; Richelson, supra note 25, at 10..
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nuclear war and insure the credibility of nuclear deterrence

by increasing the ability to respond with conventional arms

."' L]

to low-level conventional threats, while preserving a

‘.-I

vV1s

nucliear option in response to a massive Soviet invasion of

.
2.0 v x 8 8m

Western Europe. In the event the United States itselt was

attacked by a nuclear first-strike, these strategies
intended to respond with appropriate nuclear forces in a
second-strike retaliation, up to and including the ability
after an all-out nuclear attack to insure annihilation or
the aggressor's society. 28

The doctrine of flexible response also attempted to
emphasize "counterforce" targeting of military resources,
while holding "countervalue”" targeting of industrial andg
population centers for retaliation, if necessary. However,
due to inaccurate weapons and the great destructive torce of
thermonuclear devices at the time, "...the plain fact was
that even an accurate attack on most military forces would
produce large-scale damage and civilian casualties from

direct weapons effects, to say nothing ot delayed

I

It

ot

14
[1¢

U]

trom residual radiation." 29 Even with more accurate
nuclear weapons today, the results may be similar.
c. Countervailing Strategy

As more accurate delivery systems and smaller yield

nuclear warheads were developed, flexible response evoived

28. D. Snow, supra note 25, at 6-12.

29. Id., at 7.

11
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into "limited nuclear options" (LNOJ under President Nixon’'s g,
National Security Memorandum (NSDM) 242 of January 1974, 30 ;
It then became a "countervailing" strategy under the Carter o
Ky
administration, which issued Presidential Directive (PD) 59 ﬁ,
F

) r

calling for greater emphasis on counterforce targets and ~
reduced incidental, or collateral, damage to civilians. 31 S
This policy has been reconfirmed by President Reagan in %
National Security Decision Directive (NSDD) 13, but the 3
targeting of Soviet cities has been retained throughout :3
these changes to U.S. strategic doctrine for purposes ot ;:
deterrence and, if need be, retaliation. 32 -
d. Targeting Categories }f
The U.S. Department of Defense has officially stated -x

that it has four categories of targets against which -
nuclear weapons might be used: Soviet nuclear torces, -ﬁ
the Soviet military and political leadership, conventional :f

military forces, and economic and industrial targets which .
support war-fighting or contribute *to ecoromic recovery. 33 -ﬁ
30. Richelson, supra note 25, at 11. -9
-y
31. 1d. at 12. e
32. ld. at 5 (noting, at 13-15, that even a counter-force 35
attack on the Soviet Union would cause tens of millions of :
civilian casualties unless targets in urban areas were not -
attacked, or unless very small nuclear warheads, not now in "~
the U.S. strategic inventory, were used against them). T
33. Department of Defense Authorization for Appropriations, f;
Fiscal Year 13981: Hearings Before the U.S. Senate Committee -
on Armed Services, 96th Cong., 2d Sess., pt. 5, at 2721 o
(1980) (testimony of William J. Perry, Under Secretary of ‘
Detense for Research and Development). DA
‘.r:
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These target categories encompass over 40,000 potential

P RAR AR
ll"%*

targets: more than 2,000 nuclear forces targets, including

miseile silos, warhead storage areas, airfields, and
submarine bases; 3,000 leadership targets, such as command
posts and communications facilities; 15,000 conventional
military targets, inciuding bases, supply depots, airfields,
vehicle storage yards, air defense instaliations, and
marshalling points; and 15,000 economic and industrial
targets, ranging from ammunition and military vehicle
tactories, to o0il refineries, railway yards, electronics
factories, ports, civil airtields, and power, steel, coal,
cement, and aluminum plants. 34

[t would not take forty thousand nuclear warheads,
however, to destroy these targets. Due to the clustering
of many =2uch targets, especially in urban areas, and the
incredible destructiveness of nuclear weapons, one warhead
can otten destroy many targets.

Soviet military writings indicate that Soviet targeting
plans have similar categories and priorities: "{The initia]
Soviet missile strike would be a massive strike on thel

aggressor’'s means of nuclear attack and simultaneous mass

destruction of vital installations comprising the enemy’s

military, political, and economic might...." 35

34, 1d.

35. V. Savkin, Basic Principles of Operational Art and
Tactics 92 (1972), reprinted in 4 Soviet Military Thought
(1974,

13
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Soviet Nuclear Strategy

Soviet strategic nuclear doctrine evolved in stages,
similar to American nuclear policy. In the early 1350°’s,
while the U.S. had nuclear superiority and a massive
retaliation strategy, Soviet leaders and military theorists
denied that nuclear weapons would be decisive in war. After
developing a significant nuclear capability, however, the
Khrushchev government emphasized nuclear over conventional
forces, demobilizing almost one-half of the Soviet Army. 326

During the 1860's and 1970's, like the U.S., Soviet
doctrine gradually emphasized a strategy of balanced nuclear
and conventional capabilities. 37 The essence of Soviet
strategy, however, has been an emphasis on having a "war-
tighting"” ability rather than a deterrent force, although
deterrence is a natural by-product. Since "war survival,"
at least at a level higher than the enemy, is necessary to
a war-fighting strategy, Scviet theorists have emphasized
the importance of preemptive strikes, and active civil and
military defenses, to "prevail"™ in a nuclear war. 38

American strategic objectives, then, have been primari-

ly war-averting: deterrence, sufficiency, and retaliation.

36. J. Lockwood, The Soviet View of U.S. Strategic Doc-
trine 29-30 (1983).

37. Id. at 33.

38. Id.

at 35-38.
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Yet, to deter adequately, the U.S. has felt it necessary to

have a credible capability for "war-fighting". Soviet
strategic objectives, rooted in the Russian historical
experience of repeiling repeated invasions, have been
oriented to war-fighting: victory through oftftensive action
and numerical superiority. Deterrence has been a secondary,
but inevitable, result of Soviet nuclear strategy. 39

The nuclear strategies of both the United States and
the Soviet Union, thus, now emphasize balanced conventional
and nuclear forces able to fight any type ot war, especially
nuclear. Both threaten the other, but a tair anaiysis must
conclude that due to the tremendous destructive power of
nucliear weapons neither the Soviet nor American nuclear
strategy actually seeks nuclear war, although both have
planned for and are prepared to wage nuclear war. 40
C. Potential Effects of Nuclear Weapons Employment

The physicai effects of nuclear explosions are the
tinal, yet most important, factual input required for a
valid analysis aof the legality of nuclear weapon:z use.
These eftects will be examined both individually and
collectively: that is, the specific phenomena resulting

trom a single nuclear explosion, and the cumulative eftects

of multiple detonations.

39. Dyson, On Russians and Their Views of Nuciear Strategy,
in The Nuclear Reader 95, 98-98 (C. Kegley & E. Wittkopt
eds. 1985).

4Q. Id. at 99; D. Snow, supra note 25, at 123-__.
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1. Types of Nuclear Explosions

The eftects of a nuclear explosion vary according to
the location of the detonation in relation to the earth’s
surface. 41 Given this fact, nucliear explosions can be
divided into five basic types: air, high-altitude, surface,
underground, and underwater. 42
a. Air Bursts

Air bursts are defined as those which detonate below
100,000 feet in altitude but high enough so the fireball
does not touch the ground. In air bursts most of the energy
produced by the explosion forms a shock wave, with thermal
radiation the second greatest effect. 43
b. High Altitude Bursts

In high altitude bursts, defined as those which occur
above 100,000 feet, the lack of atmosphere means that less
energy becomes a shock wave and more becomes thermal
radiation. The amount of nuclear radiation, however, 1is
essentially the same regardless of the type of burst,

although radiation from high altitude bursts is | of a

1¢

(=4
=

w

threat to humang gince {t {12 highly dispersed and will lose

al, U.S. Dep’t of Defense & U.S. Dep't of Energy, The
Effects of Nuclear Weapons 8 (5. Glasstone & P. Dolan 3d ed.
1977) [hereinafter Glasstone & Dolanl] (also published as
U.s5. Dep’t of Army Pam. 50-3, 1977)(widely considered to be
the primary reference work on the effects of nuclear weapons
explosions).

4., lq.

43, [d.
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much of its effect by before it reaches the ground. 44 ;Ef
c. Surface Bursts ;3
Surface bursts are those which detonate on the earth's -ﬁ;
o
surface or somewhat above it, and in which the fireball EE
touches the ground. This type of burst creates the most EJ
nuclear radiation in the form of fallout particles due to &i
the amount of dirt and debris sucked up into and contamin- E:i
“
ated by the fireball. 45 e
d. Subsurface Bursts F%v
Y
Both underground and underwater nuclear explosions i?
-~
have similar effects and can, therefore, be collectively S
called subsurface bursts. Subsurface bursts are those 1iIn E;
which the center of the explosion occurs beneath the §;
ground or water surface. In these detonations most of the &
shock energy occurs as underground or underwater shock, and ;g
. Fuw
thus less air blast is created. Additiconally, much of the f?
thermal radiation and nuclear radiation is absorbed by the %:
‘ earth or water. Depending on the depth of the detona- E;
tion, however, the amount of fallout can be greater than in ié.
an air or high altitude burst due to larger quantities of e
contaminated dirt or water being expelled. 46 :ﬁ;
2. Effects of Nuclear Explosions Generally éﬁ
Nuclear explosions produce three principle effects: f?
=
44, 1d. at 10. ;.E
45. 1d. at 10-11. o
46. 1d. at 11. =
17 :(-'
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blast, thermal radiation, and nucliear radiation. 47 -f
a. Blast ;
‘l

Roughly tifty percent of the energy released by an air t

-~

burst nuclear explosion is in the form of air shock. 48 Q
.\

t

Most of the material damage caused by such a nuclear
explosion comes from the blast, or shock wave. 49 This

blast wave is caused by the explosion and the rapid expan-

sion of hot gases in the fireball, since the pressure

w*
[ s

initially generated in the nuclear detonation is about one

NN
P

million times normal atmospheric pressure. 50

z
x

Y

The blast wave produces both rapid increases in air

L

pressure (static over-pressure) and high winds (dynamic

e I
»

P A T

pressure). 51 The over-pressure crushes some objects, such

L e B 2 ]

as buildings, while the wind blows over cbjects like pecple

and trees. 52

5- .l- .I- ‘.’ 5— .'— .

As an example of these etfects, at ground zero for a

23

one megaton air burst, the over-pressure is twenty pounds

per square inch (psi) and the wind is 470 miles per hour.

a47. 1d. at 1-2. See also, Office of Technology Assessment,
U.S. Cong., The Effects of Nuclear War 15-26 (rev. ed.
1984) [ hereinafter OTA); Bright, Nuclear Weapons as a Lawful
Means of Warfare, 30 Mii. L. Rev. 1 (1965)(which provides a
useful summary of nuclear weapons effects).

-

48. Glasstone & Dolan, supra note 38, at 7.
49. 1d. at 80.

50. Id. at 27, 80.

S51. 0TA, supra note 47, at 186.

52. 1d.

—
i)
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Since people can tolerate up to thirty psi, most casualties

would result from buildings collapsing on people, or trom

people being blown against solid objects or objects hurtling

into people. 53

Three miles from the explosion, the over-pressure

of ten pounds per square inch would still level most

buildings and the wind would reach 290 miles per hour. Even

at eleven miles away, the wind would be 35 miles per hour

and would endanger people by flying glass and debris. 54

b. Thermal Radiation

Approximately 35 percent of the energy of the nuclear

explosion is expended as heat and light, which precedes the

blast wave by several seconds. 55 Temperatures created by

every nuclear explosion are estimated at "several tens of

million degrees”™ as compared to 8,000 degrees Fahrenheit for

a conventional high-explosive detonation. 56

In a one megaton air burst, the initial flash of

light can cause temporary "flashblindness" out to 53 miles

at night and 13 miles in daylight, but its more serious

consequence is that it can cause third degree burns on

exposed skin out to five miles, which are often fatal

without special medical care, and moderately severe burns

53. Ild. at 19.
54, 1d. at 18.
55. 1d. at 20.
56. Glasstone & Dolan, supra note 41, at 27.
19
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out to twelve miles. 57 Approximately one-third ot tne
tatal casualties at Hiroshima and Nagasaki were caused by
flash burns. 58

Thermal radiation also causges tires, in addition *t2

those which might be started by blast damage. Such tire

(1))

may coalesce In urban areas into "firestormsg”, like thoss in
World War [l caused by the massive conventional bombings
which destroyed Hamburg, Dresden, and Tokyo, or like the
nuclear firestorm at Hiroshima. 59 As will be descrivpea 1in
more detail below, tires may also be the most ecologicaliy
damaging ot all nuclear efttects due to the smoke and
pellutants they create.
c. Nuclear Radiation

The remaining fifteen percent of the energy created by
nuclear detonations is expended as nuclear radiation. &0
This radiation takes two faorms: direct and residual. 51
Direct (or initial) radiation occurs within one minute 5r
the explosion and constitutes approximately tive per-ent ot

the energy from an explosicn, while residuai radiatior

57. OTA, supra note 47, at 21 (noting that the United
States has medical facilities tor between 1-2,000 severse
burn cases, while a single nuclear explosion might produce
as many as 10,000 burn victims); Glasstone & Dolan, supra
note 41, at 9, 276-323.

58. Bright, supra note 47, at 8.

53, OTA, supra note 47, at 21.

60. Glasstone & Dolan, supra note a4l, at 7.
61. Id. at 2; OTA, supra note 47, at 19.
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(including fallout) makes up the final ten percent or so of

al! released energy. 62

Direct radiation is made up of gamma rays and neutrons,
which travel great distances in air and penetrate even
thick materials. 63 For example, in a one megaton explosion
initial radiation could be fatal to persons one mile from
the explosion even if protected by 24 inches of concrete. 64
In small kiloton weapons, unlike larger nuclear devices, the
direct radiation has greater lethal range than the blast or
thermal radiation. 65

Radiation energy 1= measured in "roentgen" and radia-
tion doses are measured in "rem" (for "roentgen-equivalent-

man") ., Generally speaking, a dose of 300 rem in a period f

2L
of 6-7 days will cause severe illness in many victims and -
kill about ten percent of those so exposed. By comparison, ?
o
a dose of 450 rem is expectad to kill ogne-haltf of the people ;a

exposed to it in such a period ot time, and exposure to 600
rem in that time frame would be fatal to nine out of ten

persons, with death coming within a rew weeks. [t should be 3
noted, however, that doses as small as 50 rems may eventual-

iy produce ratal cancer in up to 2.5 percent of an exposed

n<. Gla=zstone % Dalan, 3upra note 41, at 7-8 (noting that
residual radiation is less in a fusion, or thermonuclear,
explosion and makes up about five percent of the energy created).

63. 1d. at 8.
64. 1d. at 325.
65. 1d.; OTA, supra note 47, at 19, =
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population. 66

Residual radiation re

sults from residual weapons

debris and from the interaction of neutrons with various

elements in the land, sea,

substances radiocactive. 67

immediate area of the blas
less important than the ef
and thermal radiation. Th
residual radiation is in t
particles which can affect
immediate weapons eftects.

Fallout is especially
bursts in which the fireba
tallout, which lands withi
than "delayed" fallout, be
factor of ten for every se
Thus, seven hours after a
ity dose rate is one-tenth
49 hours it is one-hundred

For this reason, the

66 . OTA, supra note 47, a
Dolan, supra note 41, at 5

and air which makes those
In terms of lethality In the

t, residual radiation is clearly
fects of direct radiation, blast,
us, the primary hazard from

he form of fallout of radiocactive
areas well outside the region ot
68

severe for surface and subsurface
11 touches the ground. 63 "Early"
n 24 hours, is much more dangerous
cause radioactivity decreases by a
ven hours after the explosion. 70
nuclear explasion the raadiocactiwv-
ot what {t was initially, and at
th of the original level.

early fallout carried by locai

t 18-20. See also, Glasstone &
7

75-61

67. Glasstone % Dolan, supra note 41, at 387.

68. 1d.
69. 1d. at 388.
70. ld. at 391; Bright, supra note 47, at 5; OTA, supra

note 27, at 23.

—

L
5 ‘e

>,

% %>

ORI

Wl WY

. PACFL S BRI L

LN Y Y
0.')

o
PR

PR A

.
h

S5
)

-5

N
N

A

BN, TR

« v T

P Rr
DNE N
2_a_7



winds is much more hazardous than fallout which is carried
high into the stratosphere and which may not come down for
some years. 71 The area and intensity of fallout radiation
obviously depends heavily on local weather conditions. In

either case, the biological effects of early or delayed

fallout are the same as for initial radiation: those
exposed to enough radiation will die and lesser exposures
will create radiation sickness which will compound any other

injuries suffered by other weapons effects. 72
d. Other Effects

Secondary effects of nuclear explosions include
transient-radiation effects on electronics (TREE), ioniza-
tion of the atmosphere, and electromagnetic pulse (EMP). 73
By far the most seriocus of these is EMP, an electromagnetic
wave caused by all nuclear explosions through the production
of thousands of volts of electricity in one-hundredth of the
time a bolt of lighting takes to do so. EMP will burnout
or shutdown unprotected communications and other electronic
equipment, at ranges otf many hundreds of miles in a high-

altitude burst. 74

71. OTA, supra note 47, at 23; Glasstone & Dolan, gsupra
note 41, at 388.

T2, OTA, supra note 47, at 23, 26.

73. Glasstone & Dolan, supra note 41, at 349-53, 462-513,
514-39,

T4, Id. at 518; OTA, supra note 47, at 22.




3. Specific Effects of a Single Nuclear Weapon

Using Hiroshima as an example, the specific effects of
a single small nuclear weapon can be stated accurately. The
atomic bomb dropped on Hiroshima at 8:15 A.M. on August 6,
1945, was a small fission weapon of 12 kilotons which
detonated at about 1800 feet altitude in an air burst. 75

The immediate results were lethal radiation levels of
1000 rads within a one kilometer radius of the point of
explosion ("ground zero"), a firestorm in an area with a
radius of two kilometers from ground zero, the almost total
destruction of 13 square kilometers of the center city due
to blast, and the death of as many as 140,000 individuals by
the end of 1945, 76

Long-term consequences of the atomic bombing of
Hiroshima included further injuries and deaths by acute
radiation sickness, cancer, blood disorders at a rate four
times the normal average, eye diseases, and psychoneuro-

logical disorders. 77

75. The Aftermath, at 15-16 (J. Peterson ed. 12983) [herein-
after Aftermath] (on estimated human and ecological conse-
quences of nuclear war).

76. Id. at 16-19 (listing the estimated total population at
Hiroshima as 350,000 at the time). Cf., Bright, supra note
47, at 8 (citing Glasstone & Dolan, supra note 41, at 544,
and giving much lower casualty figures of 68,000 killed and
70,000 injured out of a total estimated population of
256,000; the later figures, however, are limited to casual-
ties within 3.1 miles of the explosion and may also be

for initial casualties immediately after the bombing).

77. 1d. at 20.
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Turning to the estimated damage that a more modern

nuclear weapon might cause, the blast alone from a one

megaton air burst above a city would likely destroy every-

thing within two miles of ground zero, leave only skeletons

Al AT AT

of steel-reinforced buildings out to four miles, destroy all

homes and heavily damage all commercial buildings out to

’.‘.-"j )

eight miles, and shatter all glass out to twelve miles. 73
The thermal radiation would cause combustion of all .

tlammable materials within three to five miles, possibly

e

igniting a tirestorm, cause severe second degree burns as

e

far away as ten miles, and result in flash blindness or
retinal burns in any one looking at the explosion as tar

away as thirty miles. 79

& e W

Mortality would be one hundred percent within two
miles and rtitty percent within four miles, with another

rorty percent seriously injured and likely to die without

Cw.e X g oA s v

extensive medical care, and twenty five percent of the

population out to twelve miles would be injured. 80

N '_'

Since most medical facilities would be destroyed, the

number ot further deaths from burns and epidemics would be ®

considerable without outside medical aid.

In summary, the immediate effects of a one megaton

weapon would create a circle of damage twenty-five miles

”

v

D

s

78. Bates, supra note 7, at 722.

x

S 7,

79. 1d.

80. 1d.




wide, with almost total destruction in an inner circle
fifteen miles in diameter. In addition, if the explosion
were a ground burst it would create signiticant radiation
damage. Radiation would be lethal within two weeks to
unsheltered persons within approximately 700 square milecs
downwind, assuming a fifteen mile per hour steady wind.
People living in an area of 14,000 square miles downwind, an
oblong roughly 45 miles wide by 440 miles long, would ingest
and breath radiocactive particles the rest of their lives. 81
4. Combined Effects of Multiple Nuclear Weapons

Many recent studies have built upon the scientific
tindings about individual nuclear weapon effects just
reviewed above to determine the potential ettects or
multiple nuclear explosions. 82 To begin with, one study
points ocut that the atomic bombings of Hiroshima and
Nagasakil are not valid indicators of what nuclear war would
be like since they were comparatively very small weapons,
they were air bursts which did not create large quantities
of fallout, and the Japanese economy and saociety were
autficiently intact, together with American aid, to provide

outside assistance in recovering trom the devastation. 33

81. Id. at 725.
82. E.g., M. Harwell, Nuclear Winter (1984). See infra
note 892 (for references to other studies). See appendix G

(summarizing, in chart form, the effects of multiple nuclear
weapons explosions resulting from a large-scale nuclear war).

83. Id. at 1.
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One of the seminal studies on the combined ecoiogical

etfects of mass nuclear detonations, The Fate of the Earth

by Jonathan Schell, predicted that an all-out nuclear war
would kill almost all mammals, birds, fish, and trees in the
atfected countries, leaving less radiation-sensitive cspecies

such as insects and grass as the principal survivors. 84

Schell also estimated that even a "limited" nuclear war
in which only 300 one-megaton weapons struck the United
States would kill seventy-five percent of the American
population, sixty percent by biast and fires and another ten
to tifteen percent by radiation. 85 He further ectimated
that the U.S. economic system would be nearly one hundred
percent destroyed, and that millions of the surviving
population would be without medical care and would die from
their injuries or from epidemics created by the millions of
corpses and the reduced resistance to infection caused by
radiation. 86

Since one megaton is equal to approximately B0 Hiroshi-
ma-size bombs, 300 megatons would be scme 24,000 times
Hiroshima in force. This "limited" nuclear strike would be
totally beyond human experience or comprehension, yet it
would involve only a tiny fraction, about one-fiftieth, of

today's nuclear arsenals.

B4, J. Schell, supra note 3, at B1-65.

Id. at 66.
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Another recent study used a 5,800 megaton war scenario,
about one-third of current inventories, to assess ecological
and human consequences. [t found that "...all the major
cities in the Northern Hemisphere will be reduced to rubble
by blast and... 60-90 percent of their populations will be
annihilated by blast and thermal radiation.”" 87 A further
five to twenty percent of the population would be expected
to die from radiation within weeks. 88

This same cstudy estimated that this level of damage :,
equates to some 750 million immediate deaths and 340 million

seriously injured, one-third of whom would not be psycho-

logically able to care for themselves. It also predicted

that epidemics, cancer, and genetic defects would be

N AR

wide-spread, while pests and insects would multiple rapidly.
In addition, fires and dust would create a severe petrochem-
ical smog which would block sunlight sufficiently to wipe
out agriculture in the Northern Hemisphere, causing wide-
spread famine among those who survived initi;lly. 89
The study concliuded that the modern economic super-

structure of nearly every country in the Northern Hemisphere
would be almost totally destroyed, and this consequentily

would cause mass starvation and epidemics in Third World

nations of the Southern Hemisphere who depend on imports of

87. Aftermath, supra note 75, at 68.
i 88. 1d. at 70.
89.

ld. at 162-63.




v
r
[=
'
L
l
‘
»

woe e o

fertilizers, food, fuel, machinery, and tinanciai aia rrom

AR R P e

the industrialized states of the Northern Hemizpnere. o
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to ever recover in a meaningtu! sense.

tire, and radiation effrfects otf nuclear weapons may De
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matched or even overshadowed the environmental erftec
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found that "... the most striring and urnexpecteld IInZelier =

ot our study is that even a comparatively sma.i nuci2ar war

7]

(SRR S

can have devastating climatic <consequences.... Ther= {5 an

indication ot a very rough threshold at whizh sever

[10]

climatic conditions are triggered - arouna a tew hund:
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nuclear explosions over cities." 93

o

31. Id. at 1l44.

LA A

92. See, e.g., Comm. on Atmospheric Ettects or Nua.ear
Explosions, Nat'l Research Council, The Effects on the
Atmosphere of a Major Nuclear Exchange «1385); The Environ
mental Effects of Nuclear War «J. London & G. White =ds.
1984); Turco, Toon, Ackerman, Pollack & Sagan, G.oba.
Atmospheric Consequences of Nuclear War, 2. Science .93
(1983) (often cited by the authors initials as the "TTAPS"
study) [hereinafter TTAPS]; 0. Greene, supra note Z2; M.
Harwell, supra note 82; Sagan, supra note 3; UTA, supra
note 47.
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93. Sagan, supra note 3, at 267 tan excellent summary ot
the TTAPS study, supra note 92).




This same study estimated that if as few as five

hundred warheads, with only 100 megatons total force, less

than one percent of the present nuclear arsenals, w

g

re

exploded on cities it would trigger similarly devastating
environmental eftects as a 5,000 megaton exchange. Y94

The predicted result has often been referred to as

'y‘-"

"nuclear winter”, in which the dust and smoke created by

TS
D

nuclear explosions would block out sufficient sunlight to

zreate a "twilight gloom or worse" during daytime and drop

et e s B

remperatures In the Northern Hemisphere to an average of

minus rtwenty degrees Celsius tor three months or more. 95

T

nis would hinder photosynthesis sufficiently to destroy
3griculture, and most terrestrial and aquatic plants and
their ecosystems, in the Northern Hemisphere. 96

In the last one thcousand years the maximum temperature
deviations in the Northern Hemisphere, or globally, have
peen about one degree Celsius, and the average temperature
deup t3c an [ce Age has been ten degrees Celsius; a 100

megaton attack on cities would likely cause temperature

U}
"t
(]

fal, over thirty degrees for three months or more. 97
Uf equal concern is the finding that a countertorce

strike against either superpower’s nuclear forces, which has

Y4 id. at 266
95. Id
36.  Id
37. 1d. at 274,
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been estimated to require 2,200 - 4,500 warheads, also would

L
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exceed the climatic threshold. Some 2,000 - 3,000 surtface

a4

bursts against non-urban military targets, such asg missile ¥
7

silos, would be likely to create sufficient atmospheric dust ;
2

to bring on nuclear winter without any urban fires. 98 ;'

Thus, a purely counterforce first-strike by either

.' . ‘I

T
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side, with only four to six percent of today's total

warheadz and without any nuclear retaliation whatsoever by

y L}

the defender, may well mean national suicide for the

g

v o e

attacker and the destruction of the rest ot the Northern

v
& °,

Hemisphere, with severe impacts on the Southern Hemisphere.

«

D. Factual Conclusions
Briefly summarized, then, the present factual setting
for possible nuclear weapons employment involves over
50,000 nuclear weapons, comprising approximately 18,000
megatons of explosive force. A relatively "small" nuclear
weapon by current standards, one of 100 kilotons, is over
eight times as powerful as the bomb which devastated
Hiroshima. There are, admittedly, many thousands of
tactical nuclear weapons of much smaller size and ettect
than this,. There are also thousands of much larger warneads
in the present inventories of every nuclear-armed nation. 39
In addition, the scientific studies cited above, among

others, indicate it is highly possible that the detonation

98. 1d. at 276.

39, See supra, at 5-9, text and accompanying notes.
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over urban targets of less than one percent of the world’s
total nuclear weapons would cause an ecological catastrophe
for the Northern Hemisphere, and pocssibly the entire planet.
A "major" nuclear war, involving only one-third of today's
nuclear weapons, would almost certainly do so.

This, then, is the present factual framework underlying
the nuclear weapons question. It is necessary to understand
the factual context, especially the numbers and effects of
nuclear weapons, in order to properly analyze the legality
of employing nuclear weapons under international humanitar-
ian laws of coercion control,.

The legal framework for the analysis, including the
sources and basic principles of the international humanitar-

ian law ot coercion control, will be considered next.

32
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SECTION 11
LEGAL FRAMEWORK FOR ANALYSIS

A. Sources of International Humanitarian Law

As a subset of international law, the rules and
principles of humanitarian law originate from the same
sources of law, and law-creating processes, as do other
international legal norms. Article 38 of the Statute of
the International Court of Justice states the sources as:
international conventions, international custom, and general
principles of law recognized by civilized nations, with
judicial decisionsg and teachings of highly qualified legal
scholars as secondary means ot ascertaining the law. 100

The judgment ot the International! Military Tribunal at
Nuremberg explicitly stated that these are the sources of
the international humanitarian law:

The law of war is to be found not only in treaties,

but in the customs and practices of States which

gradually obtained universal recognition, and from

the general principles of justice applied by jurists

and practiced by military courts. This law {i=s not

static, but by continual adaptation follows the needs

of a changing worid. Indeed, in many cases treaties

do no more than express and define for more accurate
reference the principles of law already existing. 101

100. Statute of the International Court of Justice, June
26, 1945, art. 38, 59 Stat. 1031, T.S. 993 (effective
October 24, 1945) [hereinafter Stat. of 1.C.J. 1. See also,

. Brownlie, Principles of Public International Law =z
(1966); J. Brierly, The Law of Nations 56 (6th ed. 1963)
(both authors citing Art. 38 as authoritative in regard to
its list of sources of international law).

101. 1 Trial of the Major War Criminals Before the Int'l
Mil. Tribunal 221 (1947) (hereinafter [.M.T.].

33
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B. Use ot Coercive Force Under

International Law

Before discussing particular humanitarian norms,

however, it is

ot international
international

Ever since Grotius,

divided into two realms: jus in belli

s, the law ot war

jus ad bellum, the law ot peace. 102

provides, among itse many norms, rules

coercion is permissible or prohibited,

in

pecities lawtul and unlawtul tactics

Within the law ot peace, conventi
r2S0rt to coercive force has
traditional
Srder system.

International Military Tribunal at Nur
United Nations Charter have all

2t coercion to be unlawful. 104

De Jure Belli

102, H. Grotius,
i International Law

3 Classics of

103, See generally, 1 L. Uppenheim,
Peace (8th ed. Lauterpacht 1955); 2 L.
tional Law: Disputes, War, and Neutral

pacht 1952)
international Peace Research
Dubious Weapons (1876)

104, Kellogg-Briand Treaty for Renunciation of
Instrument of National Policy, 27 August 1928,
2343, T.S. 796, 94 L.N.T.S. 57
1 I.M.T.: U.N. Charter art. 2, para. 4 ("Al]
refrain in their international relations from the threat
use of force against the territorial
independence of any state....").
34
e e A e G

The Kellogg-Briand Pact
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while the law or

[

and weapons. 1o

onal
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bounds by the contemporary minimum worid ;o

46 Stat.
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important to understand the brocader context

, and
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law within which humanitarian rules exist.

law has been traditionaliy
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Thus, lawful coercion is now limited to detrensive
purposes, as exemplified by Article 51 of the U.N. Charter,
which authorizes members to exercicse their innerent rizht ot

individual or collective selt-derence. 105 Members may alcso

)

ement

n

use coercion pursuant to U.N. or regional entuor
actions to restore and maintain international peace and
security. 106

A claim ot Jawtul use ot coercion, then, whether by
conventional or nuclear weapons, must be tirsrt ftesred
againset the international legal norm against aggrecssion.
Whether in aggression, detense, or under a LU.N. or regzional

veace-keeping arrangement, however, any use 0ot coercive

U}

torce, legal or illegal, also must meet the lezzi stricture
on uses ot force imposed by the international humanitarian
law ot coercion control. 107

< Basic Principles of International Humanitarian Law

T+
-+

As a general matter, humanitarian law, more radition-
ally reterred to as the law ot war or law of armed conrlict,

was initially customary law. It remained so until the later

105. U.N. Charter art. 51.

106, U.N. Charter ch. VIIl, arts. 42, 43; ch. VII], arts.
52, 53.
107, See, e.g., Mallilson, The Laws of War and the Juridical

Control of Weapons of Mass Destruction in General and
Limited War, 36 Geo. Wash. L. Rev. 308, 312 (Dec. 1367},
reprinted in W. Mallison & S. Mallison, Studies in the
International Law of Armed Contlict 316 (1878); E. Fessler,
Directed Energy Weapons 84 (1979). See general.iy 2 Uppen-
heim-Lauterpacht, supra note 103, at 331-33.

35
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half of the 139th century, when multilateral treaties began
to codify and expand upon the customary norms. 108

An international law scholar, Fritz Kalshoven, has said
that "(tlhe fundamenta! principle underlying the whole
structure of the international humanitarian law applicable
in armed conflicts is the belligerents shall not inflict on
their adversaries harm out of proportion to the legitimate
goals of warfare.” 103 Professors McDougal and Feliciano
had previously posited this same idea in its simplest torm

by their emphasis on the fact that the laws or coerciaon

14

control are intended to minimize the unnecessary destruction
of human and material values. 110

To ettectuate this minimization of destruction, two
fundamental principles underlie all the humanitarian law ot
coerciaon control. These two major principles are: military
necessity and humanity. 111 An excellent definition of the

tormer states: "Military necessity is the principie which

., F. Kalshoven, The Law 0ot Wartare 24 (1973).

b
O
L

F:l

103. Id. at 27.

110. M. McDougal & F. Feliciano, Law and Minimum World
Public Order 530 (1961) (hereinafter McDougal & Felicianol,.

111, E.g., Id., at 521-30 (citing chivalry as traditional-
ly a third basic principle of the law of war, but question-
ing its role in modern warfare). See also, 2 OUppenheim-
Lauterpacht, supra note 103, at 227; Mallison, supra note
107, at 312-13. Cf. U.S. Dep't of A.F., International Law
-- The Conduct of Armed Conflict and Air Operations para.
1-3a(3) (1976) (A.F., Pam. 110-31) [hereinafter AFP 110-311
(stating that the principle of chivalry remains valid and is
reflected in specific prohibitions against poison, misuse

of enemy flags and uniforme, treacherous misconduct, etc.).

36
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iustifi2s measures of reguiated rorce not farbidaen oy

s

international law which are indispensab.2 tor 3e2curing tne P

P

prompt submission ot the enemy, with the least possible

hY

e2xpenditures of economic and human resources.

The phrase "not forbidden by international itaw" makes

“»
5{" (?)J'I

clear that the principle of military necessity does not
incorporate the 19th Century German doctrine ot Kriegs-
raison, which asserted the right to employ any military
measure necessitated by the military situation regardless
of its legality. 113 This is retlected in the mdost Da3iL:
principle of humanitarian law, which was stated 1n the
regulations annexed tc the Hague Convention [V ot 1207:
"The right of belligerents to adopt means of injuring the
enemy is not unlimited.” 114 This principle has becaome z
customary norm implicit in ail humanitarian laws.

n law, tne

w

The second major principle of humanitari
rule ot humanity, "...forbids the infliction of sutfering,

injury, or destruction not actually necessary tor the

112, AFP 110-31, supra note 111, para. 1-3a (AFP 110-31 is
not directive in nature and does not promulgate official
U.3. Government policy; it refers, however, to U.S. Govern-
ment, Department of Defense and Air Force policy through-
out. See id. at 1i.

113. E.g., id. at 1-6; 2 Oppenheim-Lauterpacht, supra note
103, at 232.

114, kRegulations Respecting the Laws and Customs of War on
Land, Annex to Hague Convention [V, 18 October 1307, art.
22, 38 Stat. 2227, 2231, T.S. 539, 543 [lhereinarter Hague
Regulations].
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E accomplishment of legitimate military purposes." 115
» According to the St. Petersburg Declaration of 18685,
|
'3 "...the only legitimate object which States should endeavor
3 to accomplish during war is to weaken the military forces
: of the enemy." 116 Thus, a requirement to distinguish
f; between combatants and non-combatants has long been recog-
.E- nized as fundamental to the humanity principle in both
‘:. customary and conventional humanitarian law. 117
3? Included within the principle of humanity are important
:z subsidiary norms, including, among others: the requirement
N tor proportionality, the prohibition on causing unnecessary
a suffering, and the proscription on using indiscriminate
A
ﬁ: weapons. 113
— Looking briefly at these key subsidiary norms, the
ﬁ proportionality rule mandates "...a reasonable relation
; between the amount of destruction carried out and the
f military importance of the object of attack."™ 119
&
:; 115, AFP 110-31, supra note 111, para. 1-3ac(2).
'$: 116. Declaration Renouncing the Use in Time of War of
Explosive Projectiles Under 400 Grammes Weight, December
.5 11, 1868, Preamble, 138 Parry’s T.S. 298, 298 (hereinafter
ii Declaration of St. Peterburgl.
tEQ 117. See, e.g., 2 Oppenheim-Lauterpvacht, supra note 103, at
q: 346.
118. E.g., AFP 110-31, supra note 111, para. 1-3a(2).
fi 119. Mallison, supra note 107, at 312 (citing propor-
- tionality as an implicit requirement within the principle of
. military necessity rather than humanity). See also, AFP

110-31, supra note 111, para. 6-3a.
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proportiaonaiity reguires tnat

incidental or coilaterai injury to civiiians and <civi.:an

property caused by the appilcation of military torc

[14]

zannot
be so0 excessive in relation to the military adviantags soughe
as to bte tantamount to an intsntional attack upon civilians

Or a wanton disregard for their satety. 120

The humanity principle also forbids the us

1]
(&)
v+
b
[10)
w
o
@]
3
(D]

and methods of warfare apt to cause unnecessary surtering
or superrtiuocus injury. 121 This prohibition first apoeared
in the preamble to the St. Petersburyg Declaration, which

dzclared that lzgitimate military objectives would "...be

"3

exceeded by the employment of arms whnich useiessly aggravat

0

the sutterings ot disabled men, or render their death
inevitabie (andl... would therefore be contrary to the law
of humanity." 122

The Hague regulations of 1307 incorporated this same
principle in article 23(e), which bans the use of "...arms,
projectiles or material calculated to cause unnecessary

sufrering”. 123 [t is now a fundamen:zal customary norm.

The third important subsidiary norm cr the principle

=90, W. Parks, The Rule or Proportionaiity in a Nutshell
1987) tunpublished study:.
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121, AF® 110-31, supra note 111, p
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or numanity is the prohibition on inciscriminate weapons
and methods of wartare. This proscription follows trom the
proportionality and unnecessary suttfering rules. Weapons
and methods of warfare are not illegal just because they
cause incidental injuries to civilians or civilian prcperty,
but indiscriminate weapcons or fighting methods are unlawrui.
AFP 110-31 states the rule as follows: "indiscriminate
weapons are those incapable of being controlled, througn

d

i

sign or function, and thus they can not, with any degree
of certainty, be directed at military targets." 1Zza

indiscriminate weapons or methods may alsc be those which,
while targetable on military targets, have uncontrollabple

ttects which may then cause disproportionate civilian

i

injury or damage. 125

An often cited example of the former type of indiscrim-
inate weapon is the German V-1 rocket, whose crude guidance
system precluded accurate targeting; an example or the iater
is bioclogical weapons, whose ettects cannot be cantrolled in

1

pace or time and, thus, necessarily risk civilian injury

W

excessive to the military advantage sought.
D. Binding Nature of Humanitarian Norms
As was mentioned briefly in regard to the military

necessity principle, the basic norms of humanitarian jaw

2rnumaratad above are bindinz on all states and crther
L2 AFP 110-31, supra note 111, para. 9-3a
. id
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CSppenheim and Lauterpacht have written: TAZ So00n 23S uUsales

0T warrare have by custom or treaty evolived into iaws of
war, they are binding upon beilligerents under ail circum-

stancas and conditions., except in the caze or repricals a

W

retaliation against a belligerent for illegitimate acts of

7

1N
ot
-t
W
)
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b
ra

The binding nature of humanitarian norms 1is also

refiected in the judicial opinions. Thus, ror exampie, the
nited States Military Tribunal in United States v. List

nheid: "The rules of International Law must be followed even
it it results in the loss ot a battle or even a war." 128
E. Per Se lllegality Versus Prohibited Uses

There are basically two types of legal controls on

u
or

weapons under the international humanitarian iaw: tir

2r se illegal and any use or them I

o]
i}
i

w

ome weapons a

torbidden; second, lawtul weapons may be used in unlawrul

~

ways. 129 This distinction between unlawiul w2apons and

5

lon. E.g., id. at para. 1-3b.

127, 2 Oppenheim-Lauterpacht, supra note 103, at Z531.

128, 11 Trials of War Criminals Before the Nuernberg

Miiiltary Tribunals Under Cecntrol Law No. 19, at 1277 olda7),

oo, 222, 2.32., McDougal & Feliciano, supra note 110, a:x

Sy Matlison, supre note 107, at 322-_9; AFF lCu-21l, supra
1

1, para. =o-Z.

S
[ RN

Y

., 'y

’
A

[ oY

PN

o e,
nl-. RS o



Do hoe 2% B% L RNy 20 A0 el aP Calo el Sob el Seb e o A0 8

untawtul uses ctf legal weapcns is central to

o
e ]
jgal
-
9]
)
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the law otf coercicn control.
Poiscn is an example of an unlawtul weapon, banned per
g2 by int2rnational law. 130 And, as previosusiy mentioned,

3iso torbidden per se are weapones or methods of war which

caus

1)
u

unnecessary sutfering. The diffticulty i in deciding

which weapons or methods do so. As noted in [nternational

Law ~-- The Conduct of Armed Conrflict and Air Operations:

What weapons or methods ot warrare cause unne
sufrering, and hence are uniawtul per se, i
determined in the light of the practices of s .
All weapons cause suffering. The critical factor in
the prohibition against unnecessary suffering is
whether the suffering is needless or disproporticnate
to the military advantages secured by the weapon, not
the degree of sutfering itseltr. 131

Examples of unlawful uses would be the use of a jlawful
weapon against non-combatant civilians rather than against
military targets, or when the amount o!r force used is
clearly disproportionate to the military objectiva sought.
Thus, the use of any weapon in war, no matter how ungues-
tionably legal the weapon may be, such as a normal bullet,
must meet the overviding customary requirem=2nts of miiitary

neceszity and humanity to be Jawtul. 132

The legality of any weapon, then, should be determined

E rthrough a three-part analysis: by 2xamining internaticnal
; 250, Hague Regularticns, supra note lla, art., ZJZie,
y
? 131, AFP 110-31, supra note 111, para. £-3b:2:temphasis in
] P2 orizinai
’
¢
$ LAz Zee, 2.2, Mailizon, zunra o2 10T, an 3k,
r
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conventions for express prohibitions, by comparison with

per se prohibitions in international agreements as to other

weapons which may indicate an implied per se illegality, and

by assessing whether the weaﬁgn’s.éffééts exceea customary
restrictions. This same analytical framework has been
set forth in AFP 110-31:

A weapon or method of warfare may not be considered

illegal solely because it is new or has not previously
been used in warfare. However, a new weapon or method
of warfare may be illegal, per se, if it is restricted
by international law including treaty or international

s

custom. The issue is resolved, or attempted to be S
resolved, by analogy to weapons or methods previousiy f
determined to be lawful or unliawtul. In addition to

7

analogy, the legality of new weapons or methods ot
warfare is determined by whether the weapon’s eftects
violate the rule against unnecessary suftering or {ts
etfects are indiscriminate as to cause disproportionate
civilian injury or damage to civilian objects. The
military advantage to be secured by use of the weapon
must be compared with the effects caused by its use. 133

:
o s,

The analysis of the legality of employing nuclear weapons

which follows will use this three-part test,

Bh AN

F. Sanctions for Violations of the Humanitarian Law

Without the possibility ot enforcement, the interna-
tional humanitarian rules of coercion control would be
illusory. The primary sanctions are those ot self-interesst,
which are self-enforcing: these involve the military
doctrines of economy of force, conservation of rescources,
and military effectiveness, as well as the fear of recipro-
cal treatment; secondary sanctions, those which are asserted

against others, include diplomatic protest, public opinion,

133. AFP 110-31, supra note 111, para. 6-7.
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resort to regional and international bodies such as the

United Nations, legal claims for reparation, the threat of

criminal proceedings for war crimes, and the threat of ang -~
Y
v
use ot repricals. 134 S
N
o
Many of these sanctions are negative, in the sense that &
they constitute some faorm of counter-action against the e
otf tender. A positive sanction acting to prevent violations ?”
l.'
of the laws of coercion control, often overlookea, isg an "
appreciation of the common humanity of all persons. 135
S, The Impact of Modern War on Humanitarian Norms
Two historical developments during the past century
have made it increasingly difficult to maintain the basic i-
distinction between combatants and non-caombatants depended Q:
2
|
‘ upon in humanitarian norms. These are the emergence ot e
]
|
S
| total war and mass destruction weapons. 136 Both phenomena I
| B .
| o
| are inherent In the question of nucliear weapons. i&
| N
Tovtal war reters to "...the idea that entire popula- ‘.
tions should be mobilized in the war ettrtorct...". 137
Untortunately, this has led to a blurring of the combatant-
non-combatant |ine. As Bailey has written, "It is only *too
{34, See, e.g., Bristol, The Laws ot War and Beilligerent
kRepricsals Against Enemy Civilian Populations, 21 A.F. L.
kRev. 397, 409-10 (13979); Mallison, supra note 107, at o
314-15; Kalshoven, supra note 108, at 107-08, -
135. Mallison, supra note 107, at 336. '
136. S. Bailey, Prohibition and Restraints in War, at 36 }
13720 N
’.\
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easy to assume that the adversary is not the enemy's armed

*
o
K3
o~
.,
<,
o
oL

forces, but his whole society. And if his whole society is
the adversary, it is argued, his whole society becomes a
legitimate target for attack." 138

Clearly, attacks directed at civilians remain unlawful,
but enormous amounts of "unintended" collateral injury to

campletely innocent civilians have come to be accepted in

modern warfare "...even though it was expected and indeed
inevitable." 133 This was certainly true in the aerial
bombardment campaigns of World War 1I, and may have become

even more so with the advent of nuclear weapons. 140
H. Application to Nuclear Weapons: Divergent Views

Before examining specific international conventional

and customary legal limitations on nuclear weapons, it seems
138. ld., at 37. Compare the proposed, but never adopted,
Hague Rules of Aerial Warfare art. 24(3)(1823), reprinted in
17 Am. J. Int’l L. Supp. 245 (1923): "In cases where the
{militaryl objectives...are so situated that they cannot be

bombarded without the indiscriminate bombardment of the
civilian population, the aircraft must abstain from bombardment."

139. 1d.

140. See 2 Oppenheim-Lauterpacht, supra note 103, at 530
(positing that indiscriminate strategic target-area bombing
in World War Il was unlawful when judged by the combatant-
non-combatant standard, but that it was not prosecuted at
Nuremberg as a war crime due to the doctrine of tu gquogque,
roughly equivalent to the domestic legal doctrine of clean
hands). Cf. Carnahan, The Law of Aerial Bombardment in Its
Historical Context, 17 A.F. L. Rev. 39, 60 (1975)(contending
that most of the apparent violations of the laws of aerial
bombardment in World War Il were the result of inaccurate
bombing technology and reprisals taken in error because of
it). See also Kalshoven, supra note 108, at 42-86 (noting
the reaffirmation of civilian protections in recent interna-
tional law developments).
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userui to summarize briefly the two principal viewpoints

"

an their legality under international law. 141 One view i

that the use of nuclear weapons would be illegal per =

under the humanity and proportionality principies, among

-+
=
v

other norms, due to their tremendous destructiveness and

1
>
rd

risk of uncontrolied escalation should any use be made of

A A I}
v
LI

them. 142 The opposing view contends that nuclear weapons

.D T

! are legal because they are not prohibited specifically as a
lawtful weapon by any conventional or customary norm ot
international law, and because they serve to preserve
minimal world public order through deterrence even though
certain potential uses might violate humanitarian norms. 143
I. Dfficial U.S. and Soviet Views of Legality

The United States appears to have taken the later view
on the legality of nuclear weapons expressed above: "The

United States takes the position that the use of nuclear

141. See Almond, Deterence Processes and Minimum Order, 4
N.Y. L. Sch. J. Int’l & Comp. L. 283, 309 (1983).

142, See, e.g., Meyrowitz, The Laws of War and Nuclear
Weapons, 9 Brookiyn J. Int’l L. 227 (1983); Falk, Toward 2
Legal Regime For Nuclear Weapons, 28 McGill L. Rev. 519
(1983); G. Schwarzenberger, The Legality ot Nuclear Weapons
(1858); N. Singh, Nuclear Weapons and International Law
(1959). See also R. Lifton & R. Falk, Indefensible Weapons
(1982) (for moral and philosophical objections).

143. See, e.g., McDougal and Feliciano, supra note 110, at
559-68; Mallison, supra note 107, at 332-33; Bright, supra
note 47, at 1; Reisman, Nuclear Weapons in International
Law, 4 N.Y. L. Sch. J. Int"] & Comp. L. 339 (1533); Almond,
supra note 139, at 309-12; Weston, Nuclear Weapons Varszus
International Law, 28 McGill L. Rev. 542 (1983)calthough the
author <concludes that the vacst majority of potential uses of
nuclear weapons are uniawful under humanitarian law).
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weapons is not uniawriul., Such use is subject 7o politicai
restraints, however, and is also governed by existing

principies of internatioral law."” 144 This statemen

ot
w
D
1
=
0]

; to indicate clearly that customary humanitarian norms, as
well as reievant international agreements, must be applied
to the employment of nuclear weapons.

There is some dispute, however. Professor Rubin,
among others, contends that the official U.S. position is

that there are presentliy no legal limitations on the use of

nuclear expiosives. 145 He cites The Law of Land Warfare
as implying this view: "The use oi explosive 'atomic
weapons, ' whether by air, sea, or land forces, cannot as

such be regarded as violative of international law in the

absence of any customary rule of international law or

international convention restricting their employment." 146
Professor Rubin goes eon to say that this "officiai”

interpretation is incorrect as there are certainly interna-

tional humanitarian norms, such as the humanity principle,

presently restricting lawful employment. 147 ln the

laa, U.5. Dep’t of A.F., Commander’s Handbook on the Law
of Armed Conflict para. 6-4 (1980) (A.F. Pam. 110-34)
| (hereinafter AFP 110-341].

} 145, Rubin, Nuclear Weapons and International Law,
Fletcher F. 45, 57-58 (1984).

o

H
=
I

J.5. Dep’'t of Army, The Law of Land Warfare para. 3%
.S. Army Field Manual 27-10) [(hereinatter FM
ee also AFP 110-31, supra note 111, para. ©-5

}
]
ng language almost identical to that in FM 27-10.

~
~

~t -
w

Lo -

1aT. rubin, supra note 145, at 53.

i




opinion of this author, the language of FM 27-10 (and AFP
110-31), although unclear and amenable to either interpreta-
tion, should be read as stating that any use of nuclear
weapons would be subject to international customary and
conventional norms.

Other statements by U.S. authorities tend to confirm
that the official U.S. position does view nuclear weapons
use as restricted by humanitarian law. Foremost among
these is the Department of Defense (DOD) policy on humani-
tarlian iaw set out in DOD Directive 5100.77, which states:
"The Armed Forces of the United States will comply with the
law ot war in the conduct of military operations and related
activities in armed conflict however such conflicts are
characterized."”" 148 Significantly, key American miilitary
commanders who must adhere to this policy believe that it
requires them to apply humanitarian law in nuclear warfare. 149

Furthermore, the United States has taken the position
that humanitarian law applies to nuclear weapons in debates

in international fora. For example, a U.S5. representativ

14
i

to the United Nations stated in a 1968 debate that existing

148. U.S. Dep’t of Defense Directive 5100.77, Department
of Defense Law of War Program, para. V a (5 November 1974
(hereinafter DAOD Dir. 5100.771.

149, See, e.g., Dougherty, The Psychological Climate of
Nuclear Command, in Managing Nuclear Operations 407, 42Z
(A. Carter, J. Steinburger & C. Zraket eds. 1987) (General
Russeil Dougherty, former commander of Strategic Air
Command, citing DOD Dir. 5100.77, id., as applying to

"nuclear commanders").
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international law principies on the use of weapons in
warfare apply equally to the use of nuclear and =imiiar
weapons. 150

Finally, tne legal guidance provided to naval orrizers

™
Lr

in the Commander’s Handbook on the Law of Naval C“yeraticr

clearly applies humanitarian norms in determining lawru.
uses ot nuclear weapons. It states:

There are no rules of customary or conventional
international law prohibiting nations trom employing
nuclear weapons in armed conflict. In the absence
Jf sSuch an express prohibition, the use of nuclear
weapons against enemy combatants and other miiivary

150. See, eg., AFP 110-31, supra note 111, at 5-17 n.l13:
{at

"Rovine, Contemporary Practice of the United States ke ~ing
to International Law, 67 Am. J. Int’}l L. 118, 122-125 «1372)
tquoting DOD, General Counsel, letter to the effect thart
Resolution 2444 is 'declaratory of existing customary
international law.’) The initial dratt of that resolution
included a fourth principle *that the general principles of
the law of war apply to nuclear and similar weapons.'’ The

Soviet delegation moved to delete this fourth principle on
the ground that it did not conform to earlier UN resolutions
condemning nuclear weapons. The US opposed the Soviet
amendment. The US Representative, Mrs. Jean Picker. stated
on 10 December 1968:

The four principles set out in the resolution

constitute a reaffirmation of existing internationa:

law. .

(3) There are indeed principles of law relative

to the use of weapons in warfare, and these principles

apply as well to the use of nuclear and similar
weapons. The United States believes that the above
principles are statements of existing international law

on this subject.
At the conclusion the sponsors of the resolution accepted
the Soviet amendment, but only on the understanding that the
remaining principles [that the right to adopt means of
injuring the enemy is not unlimited, that it is prohibit-
ed to attack the civilian population as such, and that
distinction between combatants and non-combatants must be
made at all times to spare civilians as much as possible]
were applicable in all armed conflict regardiess ot their
nature or the kinds of weapons used."”
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. objectives is lawful. Employment of nuclear weapons
i=, however, subject to the following principles:
the right of the parties to a conflict to adopt means
of injuring the enemy is not unlimited: it is prohibi-

X ted to launch attacks against the civilian population

’ as such: and the distinction must be made at all times
between persons taking part in the hostilities and
members of the civilian population to the effect that
the later be spared as much as possiole. 151

Looking at the other major nuclear power, the Soviet
Union apparently takes the opposite official position, that
the use of nuclear weapons would violate both the letter and
spirit of international law. 152 The Soviets do not,

) however, consider the possession >f or the threat to use

nuclear weapons to be illegal. 153 This position reflects,
of course, the otficially declared policy of all nuclear
powers: that their possession of nuclear weapons is for the

primary purpose of nuclear deterrence.

Utilizing this background on international humanitarian
law and the factual framework previously provided, the next
sections will analyze specific conventional! and customary
humanitarian rules relevant as they may apply to nuciear
weapons to assess the legality of employing nuclear weapons

in armed conflicts,

151. U.S. Dep’'t of Navy, Commander’'s Handbook on the Law
of Naval Operations para. 10.2.1 (July 1987) (Naval Warfare
Pub. 9) [hereinafter NWP-91.

X 152. Berman, Soviet Views on the Legality of Nuclear
: Weapons, 9 Brooklyn J. Int’]l L. 258, 261 (1983).

PGP IE W TR R

) N
; 153. Id.

|
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SECTION 111

EXPRESS LIMITATIONS UNDER INTERNATIONAL CONVENTIONS

Numerous multilateral and bilateral treaties restrict
nuclear weapone in various ways, but, as Burns Weston has
written and as will be shown, "...no international covenant
forbids expressly the development, manufacture, stockpiling,
deployment, or use of nuclear weapons in general." 154
A. Agreements to Prevent Accidental Nuclear War

Although of vital importance, by definition these
agreements do not prohibit the possession or use of nuclear
weapons, but are rather deigned to minimize the risk of an
accidental nuclear war. The 1963 Hot Line Agreement set up
a crisis communications system between Washington and
Moscow. 155 The 1971 Accidents Measures Agreement obligatad
each side to notify the other of planned missile launches
towards the other's territory and of missile warning system
detections of unidentified objects. 156 Finally, the 1373
Prevention of Nuclear War Agreement, which committed the

U.S. and USSR to consult whenever a deterioration in

154. Weston, supra note 143, 552-53 (emphasis in the
original). See also Paust, Controlling Prohibited Weapons
and the Illegal Use of Permitted Weapons, 28 McGill L. J.
608, 610-11 (1983).

155. Direct Communications Link Memorandum of Understand-
ing, 20 June 1963, United States-USSR, 14 U.S.T. 825,
T.I.A.S. 5362 (entered into force 20 June 1863).

156. Measures to Reduce the Risk of Nuclear War Outbreak
Agreement, 30 September 1971, United States-USSR, arts. 3 &
4, 22 U.S.T. 1580; T.1.A.S5. 7186 (entered into force 30
September 1971).
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relations thr=2atens to cause nuclear war. 57 (VR
:v".:n
1
B. Agreemants Festricting Nuclear Explosions il
q
I
Like the preceding agreemants, the tollowing tresatizs N
h‘.\

L
. X . . . - C e —- b
arrect nuclear weapons only indirectly. The Limited Test s
- - . N . -~ . . »
Ban Treaty of 19863 between the United Ztates, Greartr Britain, ‘-
=3

and the Soviet Union proscribed the t2csting of nuclear

weapons or any "other" nuclear exgplosion in the atmosphers,

in outer space, or underwater. 15% The 12974 Threshold Te

0]

+
-

'
4
Y
o

Ban Treaty, which is signed but unratified, limits UJ.35. and

R

L LNt

Soviet underground nuclear weapons tests to 150 kilotons or

l"
L
<

tess. 159 Another unratiftied agreement between the iJ.3.
and USSR is the 1976 Peaceful Nuclear Explosions Treaty,
which forbids underground nuclear explcsions for pesaceful
purpases in excess of 150 kilotons or group explosions

aggregating over 1.5 megatons. 160

In regard to the legal status of unratified agr=zements,

it should be noted that signature ot an international

agresment imposes a duty of good taith etforts to rerfrain

| 157. Prevention of Nuclear War Agreement, 22 June 1973,

| United States-U5SR, art. [V, 24 U.S.T. 1478, T.1.A.S. 7554
tentered into force 22 June 1873).
153, Nuclear Test Ban Treaty, 5 August L2632, art I, 1la
U.s.T. 1313, T.I1.A. 5. 5435, 480 U.N.T.S. 43 (entered into
rorce 10 October 1963; ratified by 110 states as of 1
December 13982).
189, Center for Defense Intormation, The Unraveiinz ot
Muclear Arms Treaties, 18 Detense Monitor 6 (1357) {hersin-
after C.D.0. 0.
1og., id.
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from acts wnich would be conftrary to the ocject and purpcse Ny
of the treaty lasting until the signatory state ratiries or +
rejects the agr=2emant, 1ol ‘A
o
These agreements limit peacetime nucliear weapcns expla- Y
‘l
4
sions and may, thereby, place indirect limitations on
;f
nuclear weapons by somewnat restricting development, but “r
they do not purport to place legal limits of any sort on T
o
e
wartime employment of nuclear weapons.
."‘
C. Azreements Limiting Nuclear Weapons Deployments or Use R
The Antarctic Treaty of 1358 is a multilateral treaty >
which declares that Antarctica <can be used only for "peace-
ful purpocses” and *hat all measures ot a "military nature™ e
were prohibited, incliuding military bases, ftortitications, -
"
manauvers, or the testing of any weapons. 182 Further, the
NN
LS,
treaty prohibits "lalny nuclear explosions in Antarctica”, m;
v‘-.-
but this does not appear to be a militarily signiticant .
o
limitation due to Antarctica’'s remote location and !ack of .
',.
strategic vaiue. 183 -
. ".
~ -~ . - - . o
161. see . Browniie, supra ncte 100, at 585; 1 Cppenheim- -
Lauterpacht, supra note 1u3, at 909; Weston, suprs note .
143, at bso. See also Yienna Convention on the Law of <9
Treaties, 23 May 1963, arts. 11, 18, 24-28, 3 [.L.M. ©79 L
(tnot in force for the U.S., but generally accepted as o
declaratory ctf customary international law in many respects L
and, thus, binding on the U.5. as to those matters). ‘.
-~1‘
162, Antarctic Treaty., December 1, 1259, 12 U.5.7. 734, -
T.I.A.S5, 4730, 402 U.N.T.S5. 71, art. | tentered ints force -
ror the U.sS, 22 June 19617 (presently ratified S5y twentiy-sSix A
states). .
- [
93, id. at art VY, para. !. .
-
Y
<
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Starte parties to the 1967 Cuter 3Space Treaty, inc:ii2ing
tne United states and +the Sovier Union, agreed inter 3iis 73
10t plaz2 nucliear or other mass destruction weapons in croit

-+
o

rth, "install" them on ceiestial bcoi

w

i1}
n

argound =N nor

"station” them in space in any otner manner. 154
Similarly, the Moon Treaty ot 1379 declares the mocn

shall b2 used only for peacetul purposes; prohibits the

threat or use of force on the moon; rforbids military bases,

.
*

fortifications, weapons testing and mansuvers; and bans -
,
* . - . r’-

nuciear and other mass destruction weapons from being r.
‘.

’

pilaced, orpited, or sent on a trajectory arcound tne moon, cr
used ther=. 165 Neither the United States nor the Soviet i
Union, however, 1s a party tao the Moon Treaty,. ‘
Significantly, neither space agreehent purports fo
restrict the passage of ballistic missile nuclear warheads
throuzh outer space, which is the most likely and threatsen-

ing military use oOf outer space relevant %o internationai -

conflicts on earth. The supposed 1imitations are, thers-

(X}
o0
i
1d

. mostly ephemeral.
Another convention limiting nuclear weapons is the 1967

Latin American Nuclear Free Zone Treaty which prohibits the

154, Juter Space Treaty, 27 January 19387, art v, 'z -
U.s.T., 2410, T.I1.A.S. 6347, 6812 U.N.T.S. Z05 (entered -
into torce for the U.S. 10 Jctober 13967:; ratified by 4{
2ighty-one states as of 31 [December 13872, :}
.::
iBt. Agreemen®t Governing the Activities of Statzs on tne )
Mcon and Other Celestial Bodies, 18 December 3730, ar-~ : -
L3 L LuML taZa 1973y (ULN Do, A ZasbBa, 12 Navenmoer :,
137% 'not in torce tor the 4.5 i;
- -
°

‘I' .l. .l 'l .- *
AR
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possession, deployment, or use of such weapons in Latin
America. 166 This agreement creates legal limits which
affect the nuclear powers in that it prevents the deployment
of nuclear weapons into Latin America.

Furthermore, Article 3 of Additional Protocol! 11 to the
treaty, signed by both the United States and Great Britain,
provides that the nuclear state parties will not use
nuclear weapons against non-nuclear signatories. 167 The
USSR is not, however, a party and is no£ bound by the
non-use in Latin America rule. Ironically, the very
existence of this treaty restricting nuclear weapons has
Leen cited by commentators as evidence that without such
agreements no prohibition on nuclear weapons exists in
international law. 168

Two further agreements directly affect the super-
power’s nuclear arsenals. The first, the 1968 Nuclear
Non-Proliferation Treaty, inter alia, prevents the United
Statec and Soviet Union from providing nuclear weapons to

non-nuclear states or aiding them in acquiring or control-

166. Treaty for the Prohibition of Nuclear Weapons in Latin
Amnerica, 14 February 1967, art. [, 634 U.N.T.S. 281 (entered
into force for twenty-four states on 31 December 1982) (also
ca.led the Treaty of Tlatelolco).

167. Additional Protocol 1l to the Treaty for the Prohibi-
tion ot Nuclear Weapons in Latin America, 14 February 1867,
22 U.S.T. 754, T.1.A.S. 7137, 634 U.N.T.S. 364 (entered into

force for the U.5. 12 May 13871 and for the U.K. 11 December
1369 .,

1oA, SiFRI, supra note 103, at 5..
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ling such weapons,

use of these devices by the

The second,

of nuclear weapons or other

under the ocean floor;
examined thus far,

military uses,

but does

the 1971 Seabed

yet,

including the use of

not restrain the pcss

existing nuclear

Treaty,

prohibirts

piowe

inz*

mass destruction dewvi

like each ot

the

the

QCezan

agres

it does not constrain the most

S as

or

LM

. e 1

AT

3 e % w_ W
LA AR

R A

of operations for nuclear-armed ships and suomar
D. Agreements Limiting Numbers otf Nuclear Arms.

There are presently no internationai a

'R

limiting the numbers of nuclear weapons wWwhich *re o=

Rl

nuclear powers may possess. 171

The Strategic Arms Limitation Treaty <+ 1370, i
State

bilateral agreement between the United

[}
g

ani ~r.

Soviet Union, limited the number of land-basel 1nter ~w--+:

13}
i
)
N
3
.
|/
s
.

nental ballistic missile (ICBM) launchers ei*rn=r SRR

Juiw 1ET0 a1 v

could have to the number existing on 1

also limited the number of submarine-iauncrec ca. < -

missiles (SLBM) and ballistic missile siLbmar:n

D
i
{
1

169. Treaty on the Non-Proliferation ot
July 1968, art. [, 21 U.S.T. 483, T. 1.
into force for the U.S. 5 March 1970y
Non-Proliferation Treaty].

Nugc

-

>

(€]

8

L
oW
=~ U 3

3

[

1

{hereina

170. Treaty on the Prohibition of the Empiaceme~- ¢
Nuclear Weapons and Other Weapons of Mass ezt :o*

Seabed and the Ocean Floor and in the
February 1971, 23 U.S.T. 701, T.Il.A.S.

Subsci.

357

force for the U.S. on 19 May 1972; (hereirat* s et T
171, C.D.1l., supra note 159, at 1.
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SECTION 1V

IMPLIED LIMITATIONS UNDER INTERNATIONAL CONVENTIONS

As Professor Mallison has noted: "Alj individuals wio
cnerish moral values, and human [ife {tselt, must be
appalled by the destructiveness ot [nuclear] weapons.

Jorrespondingly, humanitarians wish devoutly that they may

g

accurateiy characterized as illegal."” 178 Indeed, many
zonciars of international law contend that nuclear weapons
=mpinyment would violate conventional and customary interna-
*tzznat1l humanitarian law. They rely, in part, upon arjuments
Jrounded in implied l!imitations baseda upon cerrtain interna-
tional conventions.

For purposes of the present analysis, the key arguments
and conventions relied upon by proponents of implied
{ii2gaiity under international conventions will first be

trietly summarized, then comment upon these arguments and

critizcal analysis ot the terms of the cited conventions

wiitl tolliow in the next section.
AL Arguments in Support ot Implied Conventional Limitations
1. Unnecessary Suffering and Poison Prohibitions

The first convention usually cited by those who argue
that international conventions contain implied legal
iimitations against using nuclear weapons is the preamble
to the St. Petersburg Declaration of 1868, already mention-

ed, forbidding the use of weapons "which would uselessly

178, Mallison, supra note 107, at 329.

59




aggravate the sufferings of disabled men, or render their
death inevitable."” 179 Article 23(e) of the Hague Regula-
tions, already mentioned above, banning the use of "arms,
projectiles or material calculated to cause unnecessary
suffering” is also cited, as is Article 22, stating that
"the right of belligerents to adopt means of injuring the
enemy is not uniimited." 180

Among early proponents of nuclear weapons illegality,
Dr. Singh, for one, argues that the radiation efrects of
nuclear weapons, including radiation-induced diceases, cause
wide-spread unnecessary sutfering making the use of nuciear
weapons illegal under these conventions. 181 Others, such
as Meyrowitz and Schwarzenberger, also emphasize article
23(a) of the Hague Regulations which prohibits poison and
poisoned weapons. They argue that radiation and radiocactive
tallout produce effects indistinguishable from poisons and

that nuclear weapons are, therefure, "prima tacie" iliesgal

L

poisonous weapons. 182

r

PR Rights ot Neutrals

Another early convention often cited against use of

179. Declaration of St. Petersburg, supra note 119,
preamble. See also Meyrowitz, supra note 142, at 33.

38
[
13

180. Hague Regulations, supra note 114, at arts. 2.,

181. N. Singh, supra note 142, at 148-5.; see alsu,
Meyrowitz, supra note 142, at 234.

182. See, e.g., Meyrowitz, supra note 142, at 235; G.
Schwarzenberger, supra note 142, at 26 3b.
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nuclear weapons is the 13907 Hague Convention on

the Rights

and Duties of Neutrals, which states: "The territaory or
neutral Powers is inviolable.” 185 This principl2 has we=n
cited as creating a legal right tor neutral states to be
free from injury within their territory caused by the
belligerent activities of other states, with a concomitant
right to compensation tor damages. 184 The argumen« Lo tren
made that this convention implicitly mawes the use o1
nuclear weapons illegail since the large s3caieg use o1
nuclear weapons wouid resul®t Iin uncentrailan .2 =0t 2, =,
as radiocactive tall-o2ut, severe.y Jamaging . et g :
violation ot this humanitarian norm. 10
3. Gas and Bacteriologica:r Weapons Froonioir i

Legal scholars arguing tha' nuc.ear wea. ns ag. s
alsoc cite the 12925 Seneva Gas Frotocn. ~sraobit i ooy Tasry v
fating, poisonous, or othner gase:" ang Ta va -
Piquids, materia:s or dev. .=z L Coron ST "
“nberger, amonyg Sther 3, L ontent Tt a1, gt T :
are analogous "5 LolSan Jgas 5t e tre s " R .
133, Hague Counvention Ny bopent e e
vuties ot Neutrai Fowmers and ber s oot SN Ve St '
13 October 1407, art, 1, 4 Sevat. <, W »
554 tentered into torce tor the .00 L = T !
184, Weston, supra note o, gt S04
185, Meyrnwite, supra note la., ar ..
N1 =Y Frotoocaor taor *he Froar sty o St e v w :
Asphyxiating, FPoisonoig: o L T R [ < .
Methode gt Wartare, 7 Qarne |4t ’ T
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5. Protection of Civilians and Indiscriminate Attacks
Other articles of Protocol | also are cited as support
for 1llegality arguments. Article 35(2) restates the basic

Hague Regulations rule against weapons and methods of

warfare which cause unnecessary suftering. 185

Article 51
contains broad rules for the protection of civilians,

including that civilians shall not be the object of attack

and "shall enjoy general protection against dangers arising

trom military operations”, that indiscriminate attacks are
prohibited, and that civilians may not be made the obiject ot
reprisal attacks. 1936

Iindiscriminate attacks are defined in the convention as

inciuding "those which are not directed at a specific

miiitary objiective”, "those which employ a method or means

ot combat which cannot be directed at a specific military

cobjective” or "those which employ a method or means of

zaombat the effects ot which cannot be limited as reqguired by

this Protocol"™. 187 All the above are "ot a nature to

strike military objectives and civiiians objects without
1istinction.” 198 These definitions are central to argu-
ments made that nuclear weapons are incapable at being
"1iscriminating” and are, therefore, illegal.
113¢, Protocol |, supra note 193, at art. 35.
196. 3. at art. 51,
137, id
1453, id.
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Types of indiscriminate attacks specifically prohibited
by Protocol | include "bombardment by any method or means
which treats as a single military objective a number of
clearly separated and distinct military objectives located
in a city, town, village or other area containing a similar
concentration of civilians..." and any "attack which may be
expected to cause incidental loss of civilian life, injury
to civilians, damage to civilian objects... which would be
excessive in relation to the concrete and direct military
advantage anticipated”. 189 Attacks are defined as "acts
ot violence against an adversary, whether in offence or in
defense". 200 These specific examples of legally prohibited
indiscriminate attacks are argued to fit precisely most
potential uses of nuclear weapons. 201

Further relevant articles of Protocol | include Article
$3, which protects cultural and religious sites from attack,
military use, or reprisal; Article 54, which forbids attacks
upon objects such as crops, livestock, and drinking water
which are "indispensable to the survival of the civiiian
population”; Article 55, which repeats the prohibition ot

articl 35

10
By

galinst attacks which threaten long-term environ-

mental damage but adds that such attacks may not be made a

n

199. 1d.

200. 1d. at art. 49,

201. See, e.g., Meyrowitz, supra note la2, at 250; Falk,
supra note 142, at 524; Weston, supra note 143, at 578-81.
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reprisals either; and, finally, Article 56, which proscribes

attacks on installations and works containing dangerous
forces such as dams, dikes, and nuclear power stations even
it they constitute a military target, or on nearby military
targets, if such an attack may cause "severe" losses among
civilians. 202

Those arguing that the use of nuclear weapons is
illegal point to these Protoco! | provisions and conclude
that "Although avoiding explicit reference to nuclear
weapons and strategy, Protocol | espouses principles
designed primarily to protect the civilian population,
which, if reasonably construed, support the conclusion of
nuclear illegality.” 203

Equally important to the illegality argument is the

fact that Protocol | arguably reflects customary interna-

tiona law. Professor Weston contends "[ilt is probable
that the Protocol's environmental and civilian population
protection provisions are declaratory of emerging customary
law and are theretore unaffected by the non-ratiftications

and declarations of understanding in question”. 204

The non-ratifications and understandings to Protocol |

ot the majcr nuclear powers will be discussed below, but the
202, Protocol 1|, supra note 193, at arts. 53-50.
LU 3. Meyrowitz, supra note 142, at 250. See _also, Weston,

supra note 143, at 555-57; Paust, supra note 154, at 5Bla4,.

YT Weston, supra note 143, at 567,
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point made by proponents of the illegality of nuclear
weapons use is that conventions such as Protocol | do, in
fact, implicitly limit nuclear weapons and that this is
becoming clear through the processes of customary interna-
tional law-making involving a growing consensus among the
vast majority of states, as also will be discussed turther.
6. Prohibition of Genocide

A final international agreement cited to prove the

.0
(]

illegality using nuclear weapons is the Genocide Convention

) ' -

ot i(9a8. 205 This convention is widely accepted as declara-

v s et
(I I

tive of customary international law and is5, thersetore,
binding on the United States and other non-ratifying states. _oc

The Genocide Convention provides that gzenocide i3 a

crime against international Jaw, and defines it as killing
or causing serious bodily or mental harm to members or a
national, ethnic, racial, or religious group with intent to
destroy the group, in whole or in part, or creating conol-
tions of lite which are calculated to destroy the group, oJr
imposing measures to prevent reproduction within the grouyp,
or torcibly removing children of the group. 207

Nuclear war is said to be violative of the Genocide

~05. Convention on the Prevention and Punishment ot the
Crime of Genocide, 9 December 13848, 78 U.N.T.S. 277 i(ent
inte force 12 January 1851) (not in torce tor the LU
[hereinafter Genocide Conventionl].

v -

<06. G. Schwarzenberger, supra note 14., at an; N. 3ingh,
supra note 142, at 152.

07, Genocide Convention, supra note IZ0%, at arts. |- ..
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Convention. Meyrowitz, tor exampie, argues that

the de

[U]

tiveness and radiocactivity of

C

tru

s

any large-scalie use cf nuclear weapons

because of

nuclear explosions

L.o.owouLd meet o m

it not all, the criteria detining genocide...". 205

In summary, then, proponents ot illegaility conciud
that the above conventionai norms apply to empioying nu
weapons, either by the conventions themseives tir sta'e
which are parties or bv customary law refiectedg in +*ne
support of states tor the terms of the conventions., o4
this premise of apriicability is true, then Zrne Wwid, !
torced to conclude, as tne Zited authors have, Tnat T
maiority ot probabie uses oI nuCc.i2ar wWeapons, 1@ M
practicaily aii, wouid vin.3te one or mcre 2! the ~uMar
tarian norms just considered Jue to the *remendous Jes*
viveness of the weapons and the long-term residua ER e
E. Arguments Against mpl!ljiead JInverticna., Lim:i*atizns
i Lack of Expiiocit srvent: oa. Foooniuitions

The tirs* argumen® again=s® *m8 vi2w *ma® *the - oo
tions 2ited oariee impol Lt mic L =3 weap o vs LTt
st obhviIus ana simyp o eet ST Dt T e Ay eeme Tt T ey
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g2 .25 Tt aszume 1..egallity in the absence ot
Z.racs zonventiznal agreement. " Z10
The atsence C! express i2gal limitaticns ca
(231 iliegaility because, as John Norton Moor=e
mented, "One wou:d have thought that it the |
v i1iiezality, it would be approcached in an
~i{s3=2iy as biological weapons were approached,
~ 3 prohibition of manufacture, use of any ki
ckpifing, tocr example. " 211
molied Conventional Limitations Were Not In
The se2cong argument against implied illegal
~ars5 =2ven stronger, is: nmo such illegality w
v~ iap.i=2d by the dratter's or the cited conv
== iireZtiy ST by analozy. Many of the wey
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ne, Jdoubt that the 3Jratrters intendged *to crea‘te

T
3

nuclear weap

[GAl

such impiied limitations on nuc:ear weapouns. ..

As an attorney representing the Jnited Ztates Zta‘te
Department has written: "l think that £ juUst Streftihes
credibility far too much +3 argue that conventiosng whioth

were intentionally negotiated by States tg acczmp.isn

sertain narrow prohibitions, also ban nuclear weapons.” 219
3. Implied Limitations Contradicted by Other Agreements
Of all the conventions relied upon by proponents ot

implied illegality, those that were negotiated atter tne
advent of the nuclear age would most logically be expected

to include explicit limitations on nuclear weapons if such

limitations were intended. This conclusion is supported by

o
o .

.

actual state practice in regard to nuclear weapons limita-

P

tione. When stateg have desgired to do so, they have been

215. See generally, Mallison, supra note 107, at 9;
McDougal & Feliciano, supra note 110, at 13; Moore, supra
note 211, at 73; Reisman, supra note 143, at 16. See also, .
Cummings, The Role of Humanitarian Law, 9 Brooklyn J.

Int’1 L. 269, 271 (1983) ("Under [contextuall standards of &
treaty interpretation, one cannot, in my view, credibly make sﬁ
a case under the narrow standards of the law that States .
have agreed tu ban nuclear weapons."). :’

~ .

216. Cummings, supra note 215, at 273.
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T DL ds il ThOY L 123 Weapons o Wers st iNternded
C e LMLt Dy any ImMp, lEed ConNventicnhatl Norm 13 supported
. trme negotliating histiry ot Protocol |, tor exampie, whose
proorestions tor Civiiians and the envircnment and pronio: -

riminate tombardment wouild otherwise seem to

.
]
t
¢
3
.
)
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w
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FLp ./ YD nLciear Wwar. During the lengthy negotiations, ne
- Al POWeEr3 Made 1T extieme y ciear that tney dia onoc
intend tnat Frotocoy (s norms would apply T MU Sar

&
T
5%
el
O
3
i
t
NS

he nead ot the UJ.zZ. delegation to those negotiationsg

Ambassador George Aldrich, clearly stated in his report

,t
[}

the United States ecretary ot State that no impliea

(i

iimitations on nuclear weapons were intended or agreed to.
He wrote:

During the course of the Conference there was no
consideration of the issues raised by the use ot
nuclear weapons. Although there are several
articles that could see [sic)] to raise questions
with respect to the use of nuclear weapons, most
clearly, article 55, on the protection ot the
natural environment, it was the understanding ot
the United States Delegation throughout the Canfer-
ence that the rules to be developed were designed
with a view to conventional weapons and their
effects and that the new rules estabiished by the
Protocol were not intended to have any effects on,
and do not regulate or prohibit the use of nuclear
weapons. We made this understanding several times

217. See, e.g., Meyrowitz, supra note 142, at 250-53 n.893;
Moore, supra note 211, at 265.
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during the Conference, and it was also stated
explicitly by the British and French delegations.
It was not contradicted by any delegation so far
ac we are aware. 2138

The United States signed Protocol | on 10 December

1977, but subject to an understanding which made clear its

w

po

in

ition that the agreement did not implicitly limit nuclear
weapons: "It is the understanding of the United States
21! America that the rules established by this Protocol were
not intended to have any etfect on and do not regulate or
prohibit the use of nuclear weapons." 218

The etffect of this understanding has been debated, with
some scholars maintaining that it is invalid under interna-
tional law. Meyrowitz, for example, cites the international
legal doctrine that reservations and understandings cannot
contradict the essential purposes of the treaty, and
contends that the attempt of the U.S. understanding to
exclude nuclear weapons from the coverage of Protocol 1 is,
therefore, void. 220

This argument i{s appealing, especially for those who
value human life and wish to foster legal limitations on the
use of force in international relations, but it is not
especially persuasive. The express contention of the

nuclear states throughout the negotiations over Protocol |

218. Dig. U.S. Prac. in Int’l L. 918 (13977).
219. 1Id. at 920.

220, Meyrowitz, supra note 142, at 253 n.89.
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that nuclear weapons were not under discussion indicates
that the "essential purpose” of the agreement was to create
conventional war limitations only. It seems hnigniy autisus
that the most powertul and "specially attected” states couid
be bound to an entirely difterent purpose than they ciear v
intended.
4, Arms Limitation Agreements Ban Only [nefficient Weapons
A more general argument, but one that is historically
sound and therefore persuasive, is that arms treaties have
generally prohibited only tnose weapons or usze: wnich nave
been shown by experience to be militarily inet:icient or

without overall utility. 221 Poisonous gases, tor exampl

14

’

often poisoned friendly troops if the wind shifted, and were
even less useful once the enemy was armed with similarc
weapons and defensive devices such as gas masks. Biological
weapons have similarly unpredictable dangers tor the ucer's

population. These weapons were subsequently banned through

international agreements. 222

In contrast, aircraft and submarines, initially thought
to be barbaric innovations, were considered to be pertectly
legai once the military efficiency of these weapons became

clear. 223 By analogy, nuclear weapons have not yet been

221. See, e.g., Mallison, supra note 107, at 331; Falk,
supra note 142, at 531. See also Royce, Aerial Bombardment
and the International Regulation of Warfare (1928).

222, Mallison, supra note 107, at 331.
223. I1d. at 318-20, 325, 328.
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Perhaps the most persuasive argument
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Practice Contradizts impiied Fronici
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itegality is thnat such limitations are not re

s.ate practice. As Cummings notes, "States, i

practice,
to either

necessary,

—-

do not accept the proposition that
keep nuclear weapons or to use them,

against military targets."™ 225

224. See, e.g., McDougal & Feliciano, supra note 110, at

660-61 n.421.

225. Cummings, supra note 215, at 273,
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Proutessors McDougal and F-i121ano have simiiaray
concluded that "the etfective decision-makers ot the
contemporary world seem no more |ikely to accept the
nebulous derivations from past agreement and ancient usage |
considered above than they are to make in present context a y
A
2
226. Reisman, supra note 143, at 339. ;..
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227. Id. at 340.
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present sanctions against nuociear wedponls.
This is not, however, *the —~nd of the reqgi.rsd ana Vil
Cistomary intermational humanitarian law must a.s. be

examined for its applicability to nuclear weapuns.

228. McDougal & Feliciano, supra note 110, at BES.

229. Paust, supra note 154, at 610.

230. Mallison, supra note 107, at 332.




SECTION V

JUSTOMARY INTERNATIONAL LAW LIMITATIONS ON NUCLEAR WEAPONS
AL Establishing the Relevance ot Customary Norms

Even it one concludes that there are no implied

n

e, by

conventional prohibitions on nuclear weapons per
analogy or otherwise, nor explicit conventional norms
etrectively limiting the likely uses of these weapons,
customary international law provides legal guidelines
applicable to all weapons, including nuclear arms, as was
established above.

The anatysis, thus tar, has shown that international

U]

e,

law has not declared nuclear weapons to be {llegal per
s0o the question of il'egal use becomes paramount.

The relevance of customary humanitarian iaw norms to
nuclear weapons employments can be seen from the definitions
and analysis ot the customary norms of military necessity
and humanity previously discussed. 231 As has been seen,
the use ot any legal weapon in war still must meet the legal
requirements of military necessity and humanity. 232

This applicability of customary norms in the absence of
conventional norms is specifically stated in two of the

international agreements already mentioned. The famous

231. See supra, at 33-59, text and accompanying notes. See
also Bright, supra note 47, at 38 (citing Stone and Stowell
as positing that international law adequately controls
nuclear weapons).

232. See, e.g., Mallison, supra note 107, at 333; supra, at
41-43, text and accompanying notes.
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Y

"Martens Clause" of the preambie to the Hague Uonventiaon

of 1307 provided that tor cases not cover d vy the kegu.as

rion

0}

"...the innabitants and the beiligerents remain uncer

-

the protection and the rule of the principles o! the .aw

(&

natione, as they result from the usages s=stablish=d among
civilized peoples, from the laws of humanity, and trom the
dictates of the public conscience.”" 233

Similarly, Geneva Conventions Protocol | stat=s that
"In cases not covered by this Protccol or by other interna-
tional agreements, civilians and zombatants remain uncer tne
protection and authority of the principles -t international
law derived trom established custom, trom the princip.es ot
humanity, and trom dictates ot public conscience." 234

Even scholars who posit the legality ¢t nuclear weapons
under international conventional {aw concede the applica-
bility of the customary legal norms by acknowiedging that
nuclear weapons can be used in clearly unlawtul ways, such

.

as an attack on a city without a military target (and not as
a lawtul reprisal), or where the civilian casualties trom an
attack are clearly disproportionate to the military advan-

tage to be gained. 235

Finally, the applicability of customary rules of

233. Hague Regulations, supra note 114, at Preambie.
234, Protocol |, supra note 193, art. 1, para. 2.
235, See, e.g., Moore, supra note 211, at 264; Bright,

supra note 47, at 25; McDougal & Feliciano, supra note 110,
at 664; Mallison, supra note 107, at 333.
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wartare to nuclear weapons is admitted by the re.evant state

rs. The United Statec has

o

tticially stated so,

[0
Cy
-+
(&

U]

ine uding in its military manuaics, and the Soviests azinow-
iedyge it in their otricial vi2ws on the legaiity 0! nuciear

arms. .36

B. Faormuiation ot a Customary Legal Standard

Siven the applicapility ot customary humanitarian
norms, the relevant legal issue then becomes how to ftormu-
iate and apply an appropriate test. Protessor Mallison has

red that "(tlhe criteria rtor a weapon to neet the tecst

u
C
[N
[,s]
i
u

o
-
"
3
€
[S3

.
3
)

4

3t itawtuiness may be summarized bv stating th

cauze JdJestrustion of vaiues disproportionate to +he miii*tary
aivantayg~ gained through its use.™" 37 This test 135 one ot
proportionality. In appiying this test it {s important %o

reaiize, as McDougal and Feliciano have put {t, that "cil-
is not, however, the simple tact ot destruction, noct even

tne amount thereot, that is relevant in the appraisal ot

(1)

uch instruments; 1t {3 rather the needlessness, the
superfluity or harm, the gross imbalance between the
military result and the incidental injury that is commonly

regarded as decisive of iliegitimacy.”" 238

236, See, e.g., Bright, supra note 47, at 27; Weston, supra
note 103, at 571; Mallison, supra note 107, at 333 & n.136;
Berman, supra note 152, at 261; Cummings, supra note 215, at
272; supra, at 46-50, text and accompanying notes.

237. See, e.g., Mallison, supra note 107, at 321; Bright,
supra note 47, at 39.

238. McDougal & Feliciano, gsupra note 110, at 615-16.
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under customary ruies of wartrare wi.. J=2vend Lror oasle s N )
the use of a nuclear weapon IN 3 ¢ParTi2 a7 Ta.T A 507 L4 Sog
RN
tion. Put most sinply, ng baseda Uy o The T4t UAL LA te e - o>
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P\
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o
nuc.2ar weapons, 2 torpidden oy o inct=pnart | a Caw ST N
sive uses are those which are not [ega.lv and ractua. ..
. - : o~
detensive. The critical legal issue, then, 1Is to determine o
oY
. - . , . o
which "defensive”™ uses are lawful, it any. In this regard, ~
~
{t is important to realize that tirst strikes with nuclear -
239. See Weston, supra note 143, at 575-89 (excellent }ﬂ
analytical framework using these factual criteria). S
240, See supra, at 34-35, text and accompanying notes. .S
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ang civiiizaticn and, as such, 1S fontrary

far

internationai law and the laws ot humanifty.”"™ 4 The

cal, See, e.g.. Meyrowitz, supra note a2, at 255; Spaight,
Air Power and War Rights 273-77 (3rd ed. 18947,

242. SIPRI, supra note 103, at 50.
243. Declaration on the Prohibition of the Use of Nuclear

and Thermo-nuclear Weapons, G. A. Res. 1653, para. 1, 19
U.N. GAOR Supp. (No. 17) at 4, U.N, Doc. As/5100 (1961).

82




T :
\ -

.

PPN
- -
Suy T A
a =
e st e
state

W v

[

I 3%3%g1 Tnat =
. ThEtLTLute
e
—= < ortal.Z. T
Tae2et ToSIDlT.e
I.ane=" 2.Aassi
[ N R
ST 122.ara
T, f=s3T1%2 L
al ="l Te
° N 1= T TAa
- T —- T e P
. e A33em
- A JT wlTg
-t : - W A
- Sl e a B
N
PR M b SR
[ 1 A
S, s.yra rote |
at - noting
~ rtavIzr o and tha
vated agains:*,
ng
SN, supra note

8

it

(U]

o

. =
s T
.o

<A
\

T
.U
.-
=
N
L.
oo

<.,

v

T

T
1

"y

i

17}
-

(19}
[

14
Ui
ry

=N

4]

U

i

g
ie}

ld

st

D
Ui

17

guUa g
N owa
.
Sstom
ions
Tao
XS -
gl

- act
T3 M
[EECEE

-i.‘,:

e

Latin

vinolate

u

he]

t

Ui

W

r

W

i

states and

the U.N.

mansind andg

s5es

Zaity guestion-

rnational

f* i

and "pl

O
e}

10

n the came

Zt mawking any
ant minority
Z ana its
VaT.2ar TOWers
- N2 Z2MSs FNs51s

gright,

nion and its
the
American




-A185 860 THE LEGALITY OF MLEM NEAPONS ENPLOYNENT UNDER THE 2/2
INTERNATIONAL HUMANI.. (U> RIR FORCE INST OF TECH
IRIGHT-PRTTERSON AFB O R R PRICE 4
UNCLASSIFIED AFIT/CI/NR-87-77T - F/G 15/6. 4 N




.I

*4

4

W EY,

4
"

™
~

v

A

ﬁow.#.«ﬁ#.#..

~
AL
~

")
o,

¥

25

ARERRANA
P IR N
..Lv-.ffffu-
PSS
1664 G587

EARCE AP
L T T T T T
PR A A

=
=

20

<4

=

o O o
IEEE
g oty ;
uul—v_r_.._.._.:.:

B
i

28
=

=l

|

X0 DO
Py =L S I
vl P YNNI
YV RO o
e n ey ...\..-..nwn\\

r PF
l- \. —l .‘A..' /'
) . r, -\\.\\

l'
[}
Ol ol | A




b. Arguments for Contextual Determinations

More careful legal scholars, applying customary norms
of wartare to the various potential factual situvations, have
concluded that it i3 possible, at least theoretically, to
use nuclear weapons in legal ways. 247 Bright and Weston,
for example, contend that it would be lawful to use rela-
tively small, tactical warheads against enemy troops in an
area where the effects, including radiation, would not
threaten disproportionate civilian casualties. 248 This
conclusion appears to be correct, as far as it goes, under
the legal analysis made thus far.

The problem, of course, becomes much more difficult
under other factual assumptions. For example, a strategic
counterforce strike solely against a remote military base
may be legal; but it has been estimated that a larger
counterforce attack on the land-based ballistic missiles of
the United States would kill between two and twenty million

civilians, primarily due to radiation effects. 249 It

[\
ui
C

might also cause the ecological disaster of nuclear winter.

247, See, e.g., Mallison, supra note 107, at 338; McDougal
& Feliciano, supra note 110, at 664; 2 Oppenheim-Lauterpacht
supra note 103, at 348-49; Weston, supra note 143, at 586;
Bright, supra note 47, at 25,

248. Bright, supra note 47, at 30; Weston, supra note 143,
at 586.

OTA, supra note 47, at 84.

See text supra, at 30-31.
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The propcrtionality between the military advantage
gained and the civilian casualties caused in this latter
counterforce attack against "purely military" targets is
open to serious doubt., 251 This is even more true when one
considers that such an attack could not possibly be militar-
ily determinative of assured victory, an arguably sufficient
military justification, given the continued existence in
this factual situation of other nuclear weapon systems such
as ballistic missile submarines and bombers.

The sam= proportionality issue exists in the use of
"tactical" nuclear weapons. First, it should ve noted that
these weapons would certainly seem to be "strategic" if
viewed from the perspective of the citizenry of the nations
in which they might be used, such as in central Europe.
Second, it has been estimated that even a relatively "small"
attaclk (given the many thousands of warheads on each side)
of only one hundred warheads, each with the relatively
"sgmall" explosive force of two kilotons or less, would cause
between one to ten miilion civilian dead in Europe. 252

Such casvalties caused by the use of tactical nuclear
weapons may or may not be proportional to the military
result, If the limited use of tactical weapons stopped a

massive conventional-arms invasion, it might well be

251. See, e.g., 2 Oppenheim-Lauterpacht, supra note 103,

at 348.

252. Meyrowitz, supra note 142, at 248 n.77.
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proportional despite a million or more civilian deaths.
Certainly it is true that many more civilians died during
the Second World War to obtain a similar result.

These estimates of civilian deaths from the limited

tactical or strategic uses of nuclear weapons are, howsver,

U

cenario specific. The entire proportionality calculation
rapidly becomes unpredictable if one considers the prcoblem
ot escalation. No limited use scenario can foreclose the
possibility that decision-makers on each side will have
significant pressure to counter-strike in kind, or at a

higher level, 1in an attempt to deter furthecr nuclear

[f one adds to this threat of an escalatory spiral the
Clausewitzean "fog of war", that is the inevitable lack ot
accurate information available to decision-makers amidst the
confusion of combat, then the likelihood of escalation

by

hiJ
M

comes even greater. For example, intelligence estimates

'
of the number and size of even a few nuclear explosions may
well overstate the case given the damage and contusion which
such weapons are likely to create. This may cause the
receiving side to respond at a higher level of nuclear
force. The cycle might then repeat itself until an all-out
nuclear exchange has occurred.
As for countervalue scenarios, nuclear attacks against

cities and urban industrial targets would almost by defini-

tion involve civilian casualties which are disproportionate
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to the military advantage which might be gained, absent a
war-ending Hiroshima-like situation. 253 Countervalue
targeting is the basis for the mutual assured destruc-
tion (MAD) theory of nuclear deterrence, and the aptness of
the title can be seen from the fact that estimated civilian
casualtieg from an all-out nuclear exchange between the
superpowers would be over 300 million dead. 254 These
estimates do not even include casualties in other countries
caused by fallout or the possibly catastrophic enviraonmental
consequences. 2855

[t is, then, extremely difficult to reach a conclusion
on the legality of the use of nuclear weapons even in
hypothetical factual situations. Some limited uses against
purely military targets can be imagined which would be
lawful under the customary international norms governing the
use of coercion. The impossibility of ever predicting the
real-world consequences of such "lawful" uses, however,

given the ever-present threat of nuclear escalation,

jU]

precludes a definitive answer. Certainly it can be said
that the end result might well and truly be disproportionate

and illegal, even if the first limited use was lawful.

253. See, e.g., Meyrowitz, supra note 142, at 24!1; Weston,
supra note 143, at 584-85,

254. Meyrowitz, supra note 142, at 247. But see, e.g.,
Aftermath, supra note 75, at 162 (giving a much higher
estimate of 750 million initial deaths in an attack using
only one-half of available nuclear weapons inventories).

255. See, e.g., id.
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D. Assessments Based on Hiroshima and Nagasaski
One might be ablie to avoid the analytical uncertainry

found in hypothetical factual contexts by examining the

legality of the use of nuclear weapons, after the rac%, in a
real world context. The atomic attacks on Hiroshima and
Nagasaki present the only such case. Unfortunately, legal

assessments of the lawfulness of these two uses of nuciear

weapons have reached opposite conclusions even in this
specific factual context.

The only judicial determination ever made on the
legality of nuclear weapons use was by a Japanese court in
the case of Shimoda v. Japan. 256 The plaintifrs in that
case sued the Japanese government for failure to assert
claims on their behalf for the atomic bombings of Hiroshima
and Nagasaki. They contended that the bombings were iliegal
under international law.

While the court denied recovery on the ground that the
plaintitts lacked standing under international law, it
concluded in dicta that the bombings were illegal under
customary international law as indiscriminate attacks which
caused unnecessary suffering, 257 The number of civilians

killed in these two attacks has been estimated to be t

256, Snimoda v. Japan, No. 2914 of 1955 and No. 4177 or
1957 (Tokyo Dist., Ct., Civ. Affairs, 24th Dep’'t, 7 December
13963y, reprinted in The Law of War: A Documentary History,

at 938 (L. Friedman ed. 1372),.

S22 Bright, supra note 47, at 35-385.




least 68,000 and 38,000, respectively. 258 Some scholars,
who argue that the bombings were illegal, have put the
number of dead at as high as 340,000. Z59

The opposite conclusion has been reached by legal
scholars wro have examined the question from a strategic,
rather than a tactical, viewpoint. In this view, the
war-ending role of the two atomic attacks and the saving of
millions of American and Japanese lives, both military and
civilian, which would probably have been lost if a conven-
tionai invasion of Japan had been necessary., made the
military result proportionate to the civilian destruction
and death caused at the tactical level. 2860

There has also been a debate ever since the bombs were
dropped as to whether the atomic bombings were militarily
necessary to induce the Japanese government to surrender, or
whether the bombs could have been dropped on more isolated
targets. 261 The test of military necessity, however, must
be applied to the factual situation as perceived by the

decision-maker at the time, and not in light of subsequentliy

258. Bright, supra note 47, at 8. But see Aftermath,
supra note 75, at 15-16 (giving much higher death tolls of
140,000 and 74,000 for Hiroshima and Nagasaki by the end of
1945). See supra, at 24, text and accompanying notes.

259. Meyrowitz, supra note 142, at 240 (includes those who
died within five years).

260. See, e.g., McDougal & Feliciano, supra note 110, at
660 n.421.
261. id.
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discovered information. From that war-time perspective,
the beliet that atomic attacks were necessary to force the

surrender of Japan seems presumptively reasonabl

1¢

E. Repricsal and Reciprocity
A final issue in assessing the legality of using

nuclear weapons is the issue of reprisal. Reprisals are
defined by Uppenheim-Lauterpacht as "...[loccurringl when one
belligerent retaliates upon another, by means of otherwise
illegitimate acts of warfare, in order to compel him... to
abandon illegitimate acts of warfare and to comply in rurture
with the rules of legitimate wartare." 26l

[n order to be lawfui, among other requirements, the
principle criteria are that reprisals must be used only as a
last resort after other sanctions have failed, or would be
clearly futile under the circumstances, and be proportional
to the original violation. 263 The problem with reprisails,
ot course, is that they have historically been useg as an
excuse for violations ot humanitarian law, as in the World

War Il terror bombings of urban population centers. Z5a

As to nuclear weapons, it has been said by many that

262. 2 QOppenheim-Lauterpacht, supra note 103, at 561. See
also, Bristol, supra note 134, at 397.

263. 1 Oppenheim-Lauterpacht, supra note 103, at lal-143;
Bristol, supra note 134, at 411, See also AFP 110-31, supra
note 111, para. 10-7c.

264, See, e.g., 2 Oppenheim-Lauterpacht, supra note 103,
at 562; Kalshoven, supra note 108, at 107 passim. See also
Spaight, supra note 241. Cf. Carnahan, supra note 140,
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the threat of retaliation is the key deterrent to nuclear
war. 265 Possession of nuclear weapons for deterrence has
been called lawful even by those who argue that use would be
illegal. 266 [t deterrence fails, however, using even
illegal weapons for reprisals has been considered to be a
lawful retaliation under the traditional law of war. 267
Further, the threat of such clearly negative sanctions
as retaliation and reprisals has been an effective deterrent
to nuclear war thus far in the nuclear age. Z68 Hopetully,
however, a much more positive sanction, an appreciation or
the common humanity of all persons, will inhibit states from
ever initiating a war in which such horrifyingly destructive

reprisals might be necessary. 269

265. See McDougal % Feliciano, supra note 110, at 668;
Mallison, supra note 107, at 335: Reisman, supra note 143,
at 341; Moore, supra note 73, at 266. See generally
Almond, supra note 139.

266, See, e.g., Weston, supra note 143, at 589; SIPRI,
supra note 103, at 50 (possession tor deterrence being
lawful due to the "demands of peace"); Berman, supra note
152, at 261 (Soviet view of legality allowing possession
for deterrence).

267. See, e.g., Bristol, supra note 134, at 406. See also
SIPR!, supra note 103, at 48-49 (noting that reprisals are
not allowed against certain protected objects, including

protected persons under the Geneva Conventions (G.C., [, art.
48; 1, art. 47; 111, art., 13; IV, art. 33) and, depending
on one's view of the applicability of Protocol | to nuclear

weapons, civilians, cultural objects, objects indispensable
to the survival of the civilian population, the environment,
and dangerous forces (Protocol 1, arts. 46-49)),

268. See, e.g., Mallison, supra note 107, at 335.

269. Id. at 336.
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The legal question which must be answered, however, is

whether nuclear weapons may lawfully be used in reprisal.

By definition, this presumes that the nuclear use would

e

otherwise be unlawtul for one of the reasons enumerate
at length above, because one considers nuclear weapons to
be unlawful or because of an unlawful use such as an
indiscriminate attack on civilians or one which inflicts
disproportional injury on civilians. It also presupposes a
similar illegal prior use of nuclear weapons in order to
me2t the requirement that the reprisal be proportional to
the preceding illegality. The logical example is a nuclear
attack on a major city. Would it be lawful to use nuciear
weapons against an enemy city in reprisal?

Some scholars argue that it would not be lawful. 270
They argue, primarily, that such a reprisal use would
totally eliminate the protected status of non-combatant
civilians, would constitute a "terror" attack which is
clearly prohibited under international law, and, as tne
history of World War Il proves, rather than leading to a
reduction in illegal acts it would likely lead to an escaia-
tory spiral of countervalue attacks. 271

Another argument cited to support the illegality of

nuclear reprisals is based on Article S51(6) of Protocoil | to

270. See, e.g., Falk, supra note 142, at 537; Meyrowtiz,
supra note 142, at 243; Weston, supra note 143, at 584,

.
271, See, e.g., Weston, supra note 143, at 584-85, ;
i ~
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the Geneva Conventions, which states: "Attacks against the

15 4 4 4 & L 4 o

civilian population or civilians by way of reprisals are

prohibited." 272 These scholars contend that the under-

standings stated by the major nucliear powers that Protocol | E‘
“
does not apply to nuclear weapons are ineffective. :'
They present three principle reasons for arguing that f
Protocol | applies to nuclear weapons. 273 First, an Ev
‘2
understanding is unilateral and, unlike a formal reserva- 3
tion, it is no£ binding on states who fail to object to it. f:
[n the case aof Protocal I, no state has objected to the Ei
understandings on nuclear weapons. 274 Second, ac pointed :5
out earlier, these scholars contend it such understanding -
are invalid as contrary to the principle purposes ot the ;
agreement. 275 Third, the wide support for Protocol I, k
evidenced in its signing by some sixty-tour states including E:
the U.S., Britain, and the USSR, shows that it constitutes a
an emerging customary norm, which cannot be limited by ;
understandings or reservations. 276
If true, then the last legal justification for a
countervalue attack, as a lawful reprisal, would fail.
272. Protocol! 1, supra note 193, art. 51, para. 6. ﬁ
273. See, e.g., Weston, supra note 143, at 566-67; E
Meyrowitz, supra note 142, at 252-53 n.89. -
274, Weston, supra note 143, at 566 n.97. i
275, See supra, at 73, text and accompanying notes. :3
276. See supra, at 63, 66, text and accompanying notes. .:
08
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Opponents of this view, however, maintain the legality

ot reprisals under international law, even with nuclear
weapons. They argue, inter alia, that Protococt [ i3z not &
binding norm of customary law in regard to nuciear weapons,

in

as was discussed above. 277 They also contend that the

"lplrohibition of reprisals would dilute it not eiiminate

W

as

(thel threat [of retaliationl] and logically lead to incr

78 Further, some argue thna-~

]

ed violation of the law."

1

reprisals are =simply a manifestation ot the larger princirl

[

o reciprocity underiying all ot international iaw. RS
viaw, a state's obligations to adhere to the law iz 1imited
by reciprocal adherence. 279

This latter point may be overstated, but in the race ot
wanton violations of humanitarian norms it may be that
reprigal-in-kind is the only meancs of and hope for entorce-
ment. 280 As Oppenheim-Lauterpacht, for example, note:

..actual reciprocity is an essential and just

condition of the aobservance of the rules of war

by the belligerents. No belligerent can be expected

to abide by the rules of war and, subject to over-

riding conditions of humanity, to refrain from

reprisals to an adversary who patently and delib-
erately violates these rules. 281

]
~!
~J
[ 0]

ee supra, at 72-74, text and accompanying notes.

278. Bristol, supra note 134, at 425,

279. See Carnahan, supra note 140, at 52-53 (citing
Kalshoven, Oppenheim, and Wheaton).

280.

wn

ee, e.g., Bristol, supra note 134, at 428-29.

281. 2 Uppenheim-Lauterpacht, supra note 103, at 236.
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Even some of those who consider nuclear weapons to be
illegal weapons allow for their use in reprisal. 282 The
reason often given by such scholars is:

History has shown that the prohibition of a weapon

is often insutfficient reason to abstain from its use,
but that the fear of reprisals in kind may induce a
belligerent to refrain from using it. This institution
of the reprisal is one of the most horrible aspects ot
the laws of armed combat, but in time of war it
provides for almost the only sanction on violations of
the law. Since in wartime no authority can enforce

the law, the only sanctions are horizontal sanctiones
taken by the opponent: reprisal. 283

Finally, proponents of the legality of nuclear weapons

argue that well-meaning legal declarations of the illegality
of nuclear weapons are, in fact, dangerous. As Moore has
written, "To declare the use of nuclear weapons illegal

against an ongoing nuclear attack would...increase the risk
of such an attack, undermine deterrence and, in any event,
be inherently incredible." 284 The same argument may be
made in regard to nuclear reprisals-in-kind against cities.
In fact, some argue that retaliation-in-kind to an
attack on population centers is not a reprisal in the legal
sense at all, since its purpose is not to entorce interna-
tional law, but that it is lawful in a much more basic way,

as a case of pure self-defense and absolute necessity. 285

282. See, e.g., N. Singh, supra note 142, at 135, 218-23;
G. Schwarzenberger, supra note 142, at 48.

283. SIPRI, supra note 103, at 47.
284. Moore, supra note 211, at 266,

285. See, e.g., Bristol, supra note 134, at 431,

95




SECTION VI
CONCLUSIQNS
A. Conclusions on the Legality of Nuclear Weapons Use
The legality of nuclear weapons employment is not,
obviously, a simple issue. Astute legal arguments are made
by both propanents and opponents of the legality of nuclear
weapons. The conclusions reached in the foregoing analysis
have been, consequently, tentative and limited.
It seems accurate to say that the limited use of
tactical or strategic nuclear arms would be legal under the

rules of humanitarian law if the targets were military ones

and the attack did not cause immediate or long-term civilian
casualties which were disproporticnate to the military
advantage sought. This conclusion, however, contains many
qualifiers, and it is not at all clear that any use ot
nuclear weapons could remain so limited.

If limited nuclear strikes were to result in escala-
tiong which, even if directed against military targets,
resulted in millions of civilian deaths, then the legality
of the use of nuclear weapons becomes highly questionable
under the proportionality requirement of the international
humanitarian law of coercion control. Further, some uses of
these terrible weapons would be clearly illegal: in aggres-
sion, in non-reprisal terror attacks on cities, and when the
resulting civilian destruction undoubtediy will be dispro-

portionate to the military objective sought.
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In this author’s view, the possibility of escalation

once the nuclear threshold is crossed is so great and the

of triggering a nuclear winter, that the resort to nuclear
weapons shc'ild be made only in the defense of ultimate
national survival. Even then, use of nuclear arms probabiy

should be limited to only to retaliations-in-kind. Lesser

weapons.
This author also concludes, despite a trend in the law
to further protect innoccent civilians, that reprisals are
still lawful in the case of nuclear weapons as the ultimate
sanction against prior illegalities. Again, however,

reprisals with nuclear weapons should be taken only in the

B. Recommendations as to Future Policy

Most observers of the present state of nuclear terror

order to lessen the current threat to the human race. This
will require both the reduction in the number of nuclear
weapons to well below their present high levels, and,

hopefully, a concomitant reduction and limitation on the
size of allowable nuclear warheads. This would reduce the
threat of nuclear annihilation, but not eliminate it.

Some analysts have also recommended that nuclear

weapons be designed so as to more fully comply with the
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consequences are s0 dire, including the terrible possibility

defenses of national interests should rely upon conventional

most desperate of situations necessitating reprisal-in-kind.

readily concede the necessity for arms control agreements in
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humanitarian norms described above. For example, a study by
the RAND Corporation concludes that the mutual assured
destruction (MAD) strategy is "directly opposed to the most
tundamental principles of international law governing armed
conflict"”, and, consequently, nuclear strategies and weapons
must emphasize discriminate, militarily effective weapons
targeted on military targets and war-supporting activities. 286

This would mean the development of smaller warheads,
"smart" weapons which can be precisely targeted, and
reduced-radiation weapons. Research and development on such
weapons is presently on-going. 287

While more "discriminate" nuclear weapons might comply
more closely to humanitarian norms in theory, in practice it
i hard to envision nuclear weapons of any size or type, no
matter how precisely targeted, which would not involve
massive civilian deaths if used in significant numbers,
especially given the problem of escalation. Further, as
Pratessor Falk notes, "war-fighting" nuclear weapons and
strategies ultimately increase the threat of mass destruc-

tion because "{tlhe net effect of such strategies is to

286, C. Builder & M. Graubard, The International Law of
Armed Conflict: Implications for the Concept of Assured
Destruction, at vii, 48 (1982) (RAND Publication Series
R-2804-FF)(cited in Falk, supra note 142, at 525-26).

287. Lemonick, A Third Generation of Nukesg, Time, May 25,
1387, at 36 (giving examples of new nuclear weapons under
development, including nuclear bombs that can be shaped to
direct the blast at specific targets and not at nearby
structures, and small warheads only two-tenths of a percent
the size of the Hiroshima atomic bomb, among others).
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overcome inhibition on the first use of nuclear weapons in a
conflict situation... land)] the nuclear/non-nuclear fire-
break is eroded, if not cast aside." 285

Untortunately, scholars as varied as Falk, Reisman, and
Almond, have reached essentially similar conclusions, that
"some minimalist variant of MAD provides, arguably, the best
hope of avoiding any future use of nuclear weapons..."
despite the irony that MAD would, if implemented, be in
flagrant violation of basic humanitarian norms. 28%
These same scholars, and others, also agree that the

+

only way out of the present minimal world order, with [t=s
nuclear sanctions, is the development of a new world order
in which such weapons are unnecessary. This solution will
require entirely new social, economic, political, and
personality systems for the international community. 290
Until such a new international system emerges, the

humanitarian law must continue to develop in order to
clarity the legal controls on and lawtul uses of nuclear
weapaons. For now, it can be said that all humanitarians

must fervently hope that even those arguably lawful employ-

ments of nuclear weapons presented above are never used.

288. Falk, supra note 142, at 532

289. 1d. at 533. See also, Reisman, supra note 143, at

342-43; Almond, supra note 139; G. Schwarzenberger, supra
note 142, at 61.

290. See Reisman, supra note 143, at 341-42; Falk, supra
note 142, at 539; Almond, supra note 143, at 14,
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Nnclear Weapens Chart

The chart abeve shows (he world's current firepewer as appesed fo the
firepower of World War 11, The dot in the center square represents all the
firepawer of World War [1: § mefatens, The ofher dets represent the world's
present auclear weapenry which equals 6,000 World War II's or 18,000
megatons. The United States and (he Seviets share (his lirepower with ay-
provimately equal destractive capability.

The Inp lef1-hand circle enclosing 9 megatons represents the weapens on
inst ene Posciden submarine, This is equai to (he [irepower of hree World

War (1's and enewgh te destroy over 200 of the Seviets fargest cities, We have
31 soch subs and 19 similar Polaris sobs,

The circle in the lower leli-hand square enclesing 24 megatens repre.
sents one new Trident sub with (he Tirepower of eight Werld War f's.
Enangh le destroy every major city in the nerthern hemisphere.

The Seviets have similar levels of destraclive power,

Just (we squares on this chart (300 megatens) repreeent enough fire.
power te destrey all the large. and mediam.size cilies in The entire world,
(U.S. Semate stalf have reviewed this chart and foond il (o be an accurate
representalion of (he auclear weapons arsemal )

£ r

Source: H. Willens, The Trimtab Factor,
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APPENDIX B

Soviet-American Strategic Weapons

United States

Soviet Union

Number Warheads/ Total

Number Warheads/ Total

System deployed launcher® warheads System deployed launcher® warheads
ICBM ICBM
Minuteman 11 450 1 450 SS-11 448 | 448
Minuteman 111 550 k] 1,650 §S-13 60 ] 60
Titan 10 I 10 S$S-17 150 4 600
SS-18 308 10 3,080
§S-19 360 6 2,160
§$5-25 n 18 7
Sub-total (1CBM); 1,010 2,110 Sub-total 1CBIM): 1,398 6,420
SLBM SLBM
Poseidon C-3 256 14 3,584 SS§-N-6 304 1 304
Trident C-4 384 8 3,0m2 SS-N-8 292 1 Pih,
SS-N-17 12 ] 12
SS-N-18 224 7 1.568
SS-N-20 80 1 720
S$S-N-23 2 10° 320
Sub-to1al (SLBM): 640 6,656 Sub-total (SLIM): 944 3,216
Sub-toral (1CBM & SLBM): 1,650 8,766 Sub-total (1M & SLBM): 2,342 9,636
Bombers Bombers
B-52G/H (non-ALCM) 121 12 1452 Bear H (ALCM) 40 20 800
B-52G/H (ALCM) 120 20 2,400 Bear (non-ALCM) 100 2 200
B-1 19 12 228 Bison 20 4 80
Sub-total (bombers): 260 4,080 Sub-toral (bombers): 160 1,080
TOTAL 1910 12,846 TOTAL: 2,502 10,716

€ Warheads per launcher sre iaken from SaLT II Treaty,
Article IV, Paragraph 10, First Agreed Staterment and Com-
mon Understanding. The Trident C-4 had been tested with
orly 7 re-entry vehicies at the time of the signing of SALT Il in
1979, dut it had space flor an additional reentry vehicle, which
had been demonstrated earlier in a test. Under the Second
Agreed Sutement 1o paragraph 10 of Article 1V, the missile
would be counted as having 8 warheads. This is the number

currently assigned the missile in this Table and is taken from
Tabie 1.

The aumber of ALCM assigned to each heavy bomber is 20
(SALT 1l Treaty, Anticle [V, paragraph (4, Second Agreed
Statement).
 For missiles deployed since the signing of the SALT Il Treaty,
the following warheads are assigned:. SS-25, one; SS-N-20,

-nine; SS-N-23, ten.
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Source: Int'l Inst. for Strategic Studies, The Military
Balance 1986-1987, 222 (9186).
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APPENDIX C

Soviet-American Strategic Delivery Systems
USA Soviet Union

SLBMs | 53%
ICBMs

Bombers

Delivery systems
ICBM s

27%
SLBMs

66%
ICBMs

SLBMs
48%

33% Bombers

Bombers

Number of warheads

Figures based on estimated numbers loaded into delivery
systems. Source: Arkin, Arms Control Today, June 1984;
Bulletin of the Atomic Scientists, May 1984,

Source: J. Turner & Stockholm Int'l Peace
Research Inst., Arms in the '80's,
33 (1985).
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APPENDIX D 20
~
-~
Chinese Nuclear Weapons -
. o~
Weapon sysiem Year Range Werkeads » No
Delivery Type No_deployed deployed (km) yuld stockpis >
Awrcrafi® B-4 (Bull) 30 1966 6100  1-4 xbombs 30 NG
B3 (Beagle) 10 1974 1850 1x] Mt 10 Ny
B-6 (Badeer) 100 1966 5900 1-3x1 Mt 30 +J
Land-based mussiles CSS-1 (DF-2) 40-60 1966 1100 1 %20 ke 40-60 ~
CSS-2 (DF-3) 85-125 1972 2600 1x2-3 Mt 85-12% >
CSS-3 (DF-4) -3 1978 7000  ixlMi 10 «
C5S-4 (DF-5) -3 1980 12000 1x5-10 Mt 10 ‘A
DF-* 10-30 1966 630 1%2-)0 kt 10-30 -
Submanne-based missiles CSS-N-3 26 1983 3300 ) %200 ki1 Mt 26 -3
* All bgures for these bomber aircraft refer 1o nuclear-capable versions only. Hundreds of these mircrafi are also deployed 1n
non-nuclear versions. -
» A number of SRBMs (DF-11) have been deployed in ‘theatre support’ roles, although they may no longer be active. Some ot
of the MRBM and IRBM missiles are assigned 10 'regional nuclear roles’. China has tested a number of warheads with .
yrelds from 2 to 20 ke Total = 251-321 R
French Nuclear Weapons -
Y
Weapen 1ystem Year Range Warkeads x Warhead Number 1n -
Delivery 1ystem Type Ne. deployed deployed (km) yuld type stockpile "
Asrcraft® Mirage IVA® 3 1964 150 2x70k AN-22 75 1
Jaguar A 43 1973 1 400 1 %x6-8/30 kt ‘ 50 o
Mirage 1IE 30 1964 1200 1x6-8/30kt ¢ 35 e
Air refueliers C-135F 11 1963 - -— -— —_ N
Land-based missiles  S3 18 1980 3500 1n] Mt TN-61 18 .
Pluton 42 1974 120 1 x15-25 kt ANT-51 120
Submanne-based M-20 80 1977 3000 Ix1 Mt TN-61 80 e
missies M-4 16 1983 4 000 6 x 150 ke TN-70 96 -
Carner aircraft Super Etendard 36 1978 630 1 % 6-8/30 kt * 40 ‘-“:
* Range for aircraft indicates combat radius, e
® The AN-51 warhead is also possibly a secondary bomb for tactical aircraft, and the AN-32 is also possibly & secondary bomb N
for the Mirage IVA. . .
¢ Warheads include ANT-51, ANT-52 and possibly a third type. Total = 514 -
British Nuclear Weapons ey
Weapen ytiem Year Range Warheads x No. :, X
Drlivery rystem Type No. deployed deploped (km)* yield stockprle -
Aircralt Buccaneer 52° 30 1962 1700 . 2xbombs 60 b,
Jaguar A* 36 1973 1 400 1 x bombs 16 A
Tomado GR-1° 140 1982 1300 2 bombs 280 N
Submanne-based Polaris A3 32 1968 4600  Ix200ke 96 "
missiles Polaris A3-TK »” 1982 4700 2x40 ke 64 .
Carrier aircrafs Sea Harrier 10 1980 450 1xbombs 20 -~
ASW helicopters Sea King 69 1976 - | x depth bombs 69 '
Wasp 16 1961 - ! x depth bombs 16 -
Lynx 33 1976 - 1 x depth bombs 35 i

‘ Range for aircraft indicates combat radius.

: Some Buccaneer and Jaguar aircraft withdrawn from bases in FR Germany may be assigned nuclear roles in the UK.
220 Tornado attack aircraft (GR-1) are on order for the Roval Air Force and continue to replace Jaguar arcraft

Notr- 34 Nimrod ASW awrcraft, 12 Lance launchers and arulleny guns also cenified to use US nuclear weapont

Source:

Total =

686

J. Turner & Stockholm Int'l Peace Research Inst.,
'80's, 94 (1985).
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U.S. Theater Nuclear Weapons

Wrapen ritem Year Range Werkrads = IWarhmd  Number 1n
Deliory system Trpe No deployed drploved (hm) yield trpe Hockprle
Arreraht ’ 2000 - 1060~ [-3xbombs ¢ 2800
2400
Land-based missiles  Pershing 11 54 1983 1790 1 %0.3-80 ke W.RS 54
GLCM LY 1083 2500 1202150kt W.84 100
Pershing 1a 144 1962 740 1 % 60=-400 ki W50 280
Lance 100 1972 123 I % 1=100 ke w.70 1282
Honest John 2 1934 38 | % 1=-20kt w- 00 R
Nike Hercules 200 1958 160 I1x1-20kt W31 500
Aniliery® : 4300 1956 30 1x01-12kt * 2422 -
Atomic demolition Medium/special 610 1964 - 120.01-15kt  W-.43/54 610
minesy
Nacel syttems
Carrer aircraft ’ 00 .. 350-  1+2 x bombs ‘ 1000
1800
Land-sttack SLCMs  Tomahawk 50 1984 23500 1% 5-150 ke w-an 50 S
ASW systems ASROC n.s 1961 10 1w5<10 ke W44 574 N
SUBROC n.a. 1963 60 1 3-10 ke W.55 28%
P-3/§-3/SH-3 630 1964 2500 1% €20 kt B-57 897
Ship-t0-mr missiles Terrier na 1936 33 Ix1ke W45 100
¢ Asrcraft include Air Foree F-4, F-16 and F-111, and NATO F-16, F-100, F-104 and Tormado Bombs include four types with -
yields from 20 sub-kt 10 1.43 Mt. et
There are two types of nuclear artillery (155-mm and 203-mm) with three different warhesads: & 0.1-kt W-48, 155-mm shel), e

A 1<12-kg W-33, 203-mm shell; and 3 1.kt W.79, enhanced-radistion, 203-mm shell.

© Awrcraft helude Navy A6, A.7, F/A-18 ard Marine Corps A-4, A-6 and AV-8B. Bombs include three types with vields from

20 ke 10 | M,

e '* J. Turner & Stockholm Int'l Peace Research Inst.,
Arms in the '80's, 90 (1985). N
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Soviet Theater Nuclear Weapons "
~
Weapon system Year Range Warheads x I$arkead Number 1n i
Drlioery system Type No deployed deployed (km) yreld trpe Hockprle .
Lo
Aircraft N <2000 - 1060~  1-3 x bombs ¢ 2800
2400
Land-based missiles  Pershing I 54 1983 1790 1 x0.3-80 ke Ww.85 3¢ *
GLCM a0 1983 2500 Pu02-150 ke  W.B4 100 :
Pershing 1a 144 1962 740 1 x 60-400 ki W.50 280 -
Lance 100 1972 123 12 1100 ki W.70 1282 -
Honesut John 24 1954 38 1% 1-20 kt w.ai 200 o
Nike Hercules 200 1958 160 1% 1-20 ke W.31 500 N
Anillery® y 4300 1956 30 1x0.1-12ke * 2422
Atomic demolition Medium/special 610 1964 - 1%x001-15kt  W.45/34 610 i
mines o
Naval systems '
Carrier aircraft ¢ 00 .. $50~  1-2 x bombs ¢ 1000 :
1 800
Land-attack SLCMs  Tomahawk 50 1984 2500 1% 5-150kt wW.80 50 -
ASW svetems ASRQOC n.a. 1961 10 125-10 kt W.44 574
SUBROC n.a. 1965 60 I x3-10 ke W.53 289 K
P-3/8-3/SH-3 630 1964 2500 I % <20 kt B-37 897 N
Ship-to-air missiles  Terrier na 1956 s Px1ke W.45 100 .
¢ Aircraft include Air Force F-4, F-16 and F-111, and NATGQ F-16, F-100, F-104 and Tormado. Bombs include four types with :
vields from 20 sub-kt to | 45 Mt. W
5 There are 1wo types of nuclear artillery (135-mm and 203-mm) with three different warheads: 2 0.1-kt W-48, 155-mm shell; K
2 1-12-kt W-33, 203-mm shell; and a 1-kt W.79, enhanced-radiation, 203-mm shell. ¢
¢ Aircraft include Navy A-6, A-7, F/A-18 and Marine Corps A-4, A-6 and AV-8B. Bombsy include three types with yields from -
20 kt 1o | Mt -
Source: J. Turner & Stockholm Int'l Peace Research Inst., -
Arms in the '80's, 91 (1985). ke
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APPENDIX G

Effects of Large-scale Nuclear War

. Cawalty
Mechani . Fomuistion st Risk Ratefor  Polential
echaniim Post Nuciesr War (1ime) ; T owi Thowst  Glotel
of Us. NH? S p .
Eflect [} The 1 day 1wk t mo Imo 8 mo 1yr 2y 5yt 10 yr Risk eathy
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Source: M. Harwell, Nuclear Winter 154 (1984)
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